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INTRODUCTION AND METHODOLOGY Introduction

INTRODUCTION

1.1  This is the report of Her Majesty’s Crown Prosecution Service Inspectorate’s (HMCPSI)
thematic review of the way in which the Crown Prosecution Service (CPS) deals with cases
having a minority ethnic dimension. In particular, we have considered the quality of the
casework decisions and the way in which they are reached.

1.2 The purpose of a thematic review is to paint a national picture about how the CPS deals
with a given subject throughout England and Wales, based upon evidence drawn from a
number of Areas and from CPS Headquarters. The decision to undertake the review at this
particular time reflected the high profile which race and equality issues have in the criminal
justice system and especially in the CPS. Most of the emphasis has, so far as the CPS is
concerned, been on employment practices and the need to develop arrangements for
community engagement. The Chief Inspector, with the full support of the DPP who had
already made a commitment to ensure that prosecutions were free from bias and
discrimination, considered that it was equally important that there should be an objective
assessment of service delivery. This would focus on categories of prosecutions where the
fairness and even-handedness of the CPS has been called into question, with an inevitable
adverse effect on the confidence of minority ethnic groups in the CPS. This review was
therefore undertaken with its scope determined so as to avoid covering the same issues as
the inquiries by Sylvia Denman CBE' and the Commission for Racial Equality (CRE)>.

1.3 Scoping and planning for the review commenced in July 2000. During its currency, the
CPS itself has identified a need for permanent arrangements for monitoring this important
aspect of service delivery; indeed, it is doubtful whether the CPS could fulfil its statutory
obligations under the Race Relations (Amendment) Act 2000, and demonstrate that it does
not discriminate in carrying out any of its functions, without such arrangements. Those
obligations are set out in more detail at paragraphs 12.77 to 12.78 and at Annex G to this
report. Arrangements for monitoring are now being put in place and the findings of this
review of casework with a minority ethnic dimension will therefore become a benchmark
for that further work. Details of this monitoring are set out at paragraphs 12.80 to 12.82.

1.4  Members of minority ethnic communities become involved with the criminal justice system
in a number of ways. The most obvious ones are as the victim of a crime, which may or
may not be racially aggravated, as a witness who may be required to give evidence, as a
juror or as a defendant in criminal proceedings. Whilst initial contact will almost inevitably
be with the police, the CPS will handle any prosecutions. Minority ethnic groups will only
have confidence in the fairness and quality of their treatment at the hands of the CPS if
they experience it as such. This review has therefore looked at the policies and practices of
the CPS in the context of many hundreds of cases involving members of minority ethnic
communities in a range of capacities. It has compared the decision-making with a control
sample of other cases and considered how effective the CPS is in understanding and
responding to the particular issues which are crucial to securing and maintaining the
confidence of minority ethnic groups.

' Race Discrimination in the Crown Prosecution Service — July 2001
> The Crown Prosecution Service, Croydon Branch — Report of a Formal Investigation (July 2001)
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The role of the CPS

1.5  The CPS is a public service for England and Wales headed by the Director of Public
Prosecutions (DPP) and answerable to Parliament through the Attorney General. It is a
national organisation consisting of 42 Areas each headed by a Chief Crown Prosecutor
(CCP). Each CPS Area corresponds to a single police force area’ and enjoys substantial
autonomy but within the parameters of a national framework document.

1.6 The decision to prosecute an individual has serious implications for all involved - victims,
witnesses and defendants. The Crown Prosecution Service applies the principles set out by
the DPP in the Code for Crown Prosecutors (the Code) so that it can make fair and
consistent decisions about prosecutions. The Code is set out in full at Annex E.

1.7  The police are responsible for the investigation of crime. Although the CPS works closely
with the police, it is independent of them. Proceedings are usually started by the police.
Each case that the CPS receives is reviewed to make sure that the evidence is sufficient and
that a prosecution is in the public interest. Crown Prosecutors may decide to continue with
the original charges, to change the charges or sometimes to stop the case. A flowchart is
provided at Annex H for readers who are unfamiliar with the criminal process.

1.8  Paragraph 2.2 of the Code provides that:

‘Crown Prosecutors must be fair, independent and objective. They must not let any personal
views about ethnic or national origins, sex, religious beliefs, political views or sexual
orientation of the suspect, victim or witness influence their decisions. They must not be
affected by improper or undue pressure from any source.’

1.9 It is their duty to review, advise on and prosecute cases, ensuring that the law is properly
applied, that all relevant evidence is put before the court and that obligations of disclosure
to the defence are complied with, in accordance with the principles set out in the Code.

1.10  The Code also recognises that racist motive or hostility is a significant aggravating feature
in favour of prosecution. Paragraph 6.41 provides that a prosecution is likely to be needed:

‘if the offence was motivated by any form of discrimination against the victim s ethnic or
national origin, sex, religious beliefs, political views or sexual orientation, or the suspect
demonstrated hostility towards the victim based on any of those characteristics.’

Scope of the review

1.11  Sixteen CPS Areas assisted us in our work: Cambridgeshire, Cheshire, Cleveland, Durham,
Hampshire, Kent, Lancashire, London, Norfolk, Northamptonshire, Nottinghamshire, South
Wales, South Yorkshire, Suffolk, West Midlands and West Yorkshire. These Areas represent
a cross-section of the entire CPS and provided us with a mix of urban and rural
environments from which to draw our evidence. We examined files from and visited all 16.

> Except CPS London which serves the Metropolitan Police Service and the City of London Police.

2

INTRODUCTION AND METHODOLOGY

1.12

1.13

1.14

Introduction

This is our first thematic review to be overseen and guided by a Steering Group. The
Steering Group consisted of individuals from different backgrounds who brought to bear
their particular expertise in this field. In addition to HM Chief Inspector and members of
the review team, the Steering Group comprised:

e Gordon Barclay, Home Office Research, Development and Statistics Directorate;
e Dr Rohan Collier, Head of CPS Equality and Diversity Unit;

e Professor Gus John, Chief Executive, JTN Consultancy; Visiting Professor of
Education at Strathclyde University;

e Alan Kirkwood, CPS Policy Directorate;
e Barry Mussenden, Department of Health; and
e Reverend Arlington Trotman, Churches’ Commission for Racial Justice.

The Steering Group advised us initially on our methodology and then at regular intervals
during the course of the review. They provided expert guidance on the conduct of the
project and assisted in the identification of key issues. They considered our emerging
findings and helped to shape our recommendations. The Chief Inspector is extremely
grateful to them for their time, advice and support.

The Chief Inspector is also grateful to Mr Peter Herbert and his colleagues from the Society
of Black Lawyers (SBL) who assisted the review by conducting a validation exercise. This
report is produced by HMCPSI but takes account of additional points raised by the Society.

Purpose and themes

1.15

1.16

The purpose of the review was to analyse and assess the quality of the handling by the CPS
of casework having a minority ethnic dimension. That might arise because of the racist
nature of the offence(s) or because one or more of the defendants comes from a minority
ethnic group. We have adopted the police categorisation of defendants, which is based
principally on visual appearance. A white defendant from a minority ethnic group, for
example, Eastern European, would be categorised as within the ‘Other’ minority ethnic
group rather than as a ‘white defendant’.

The review sought to provide the DPP and Law Officers with an assessment of the quality
of decision-making in and the handling of such cases. Our examination of casework pre-
dated the implementation (on 14 December 2001) of part five of the Anti-terrorism, Crime
and Security Act 2001, which created new religiously aggravated offences.

2l Review of Casework Having
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1.17

1.18

1.19

1.20

1.21

1.22

1.23

The main themes of the review have been:

e to assess the integrity of decision-making and the handling of prosecutions arising
from racist incidents (within the Macpherson definition);

e to consider whether any significant proportion of such cases are not picked up as racist
incidents and, therefore, not handled with appropriate sensitivity or monitored;

e to compare the decision-making process in cases where the defendant is or is not a
member of a minority ethnic group; and

e to examine the reasons why the number of cases pursued under part 3 of the Public
Order Act 1986 (incitement to racial hatred) appears to have fallen considerably.

A comprehensive list of the issues that we considered is set out at Annex A to this report.

In order to assess the quality of decision-making, we have compared our findings in respect
of cases arising from racist incidents with data gathered by the Inspectorate about non-
racist incident cases arising in the same 16 CPS Areas. Similarly, in considering the
performance of the CPS in cases involving defendants from minority ethnic groups, we
have compared our findings with data from the same Areas in respect of cases where the
defendant was not from a minority ethnic group. As a result, any differences in the
treatment of such cases have been highlighted.

We have principally examined cases that were finalised before the inception of this review.
That was to ensure that the fact that the review was taking place could not influence
decision-making or the way in which such cases were handled.

The original intention of the review team was to seek evidence from a sample of minority
ethnic witnesses about their experiences and the impact of giving evidence. However, this
exercise coincided with a major customer satisfaction survey commissioned by the Home
Office. We anticipated that the information from this study, relating to the experiences of
witnesses from minority ethnic groups, would supplement that gathered in the course of the
review to ensure that we were able to cover all aspects of minority ethnic involvement.
Unfortunately, the number of minority ethnic witnesses identified in the survey proved
insufficient to provide any statistically valid results.

We also considered cases pursued under part 3 of the Public Order Act 1986 relating to
incitement to racial hatred. We spoke to representatives of the CPS Casework Directorate
and the Legal Secretariat to the Law Officers (LSLO) and invited all 42 CCPs to submit
written evidence.

Chapter thirteen summarises the review team’s conclusions, recommendations and
suggestions. The distinction between recommendations and suggestions lies in the degree of
priority that the Inspectorate considers should attach to its proposals. Those meriting the
highest priority form the basis of recommendations.

INTRODUCTION AND METHODOLOGY

1.24

1.25

1.26

Introduction

Chapter two sets out the methodology used in this review.

The remaining chapters examine our findings in depth and set out the evidence on which
those findings are based.

The annexes at the end of the report contain background information, which is designed to
help the reader with matters of detail. Included is a list of those outside the CPS who have
assisted in our work (Annex D).

The review team

1.27

1.28

The review team comprised a Deputy Chief Inspector and three Legal Inspectors. We are
particularly grateful to Professor Gus John for the amount of time he made available. The
administration unit of the Northern group of HMCPSI based in York supported the team.

The Chief Inspector is grateful to the relevant Chief Crown Prosecutors for releasing their
staff to participate in this review. We are grateful for the co-operation and support of all
those with whom we came into contact during our work. The atmosphere in which the
review was conducted ensured that the best results were obtained, so that the CPS can
maintain and, where appropriate, improve the quality of its casework in this area.

Limitations of the review

1.29

1.30

1.31

1.32

We readily acknowledge the limitations to our methodology.

There are important issues of considerable concern to members of minority ethnic
communities that we have not been able to give detailed consideration to due to resource
limitations, reliance upon the examination of files and the need to focus on specific
casework issues.

Some of those concerns relate to:

e deaths in police custody;

e allegations arising from the stopping and searching of suspects by the police;

e perceived differential approaches by the police and CPS towards counter-allegations;
and

e perceived differential approaches by the police and CPS towards bail.
Each year, there are a number of cases in which a person dies while detained in police

custody. In 1999/2000, there were 68 deaths recorded in police custody or when the
deceased was otherwise in the hands of the police. Sixty were white people, three Asian,
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1.33

1.34

1.35

two black people and three from other ethnic groups. Files are submitted to senior CPS
lawyers to advise whether proceedings should be instituted. They are also considered by
counsel of the highest calibre.

To enquire into such cases would be a major undertaking and is outside the remit of this
review. We recognise, however, that there is concern that very few prosecutions result from
such deaths and that, in some cases, failure to prosecute can undermine confidence in the
criminal justice system. Where the deceased came from a minority ethnic group, it can
damage relationships with the prosecuting agencies and create an atmosphere that hinders
the investigation and prosecution of racist incidents.

We note that the Attorney General, in a parliamentary answer on 13 December 2001
[Official Report HL Col. 1961], announced a review of the arrangements for prosecuting
deaths in custody and of the roles of the Law Officers, DPP and CPS in the process. The
Attorney indicated that relevant government departments and other organisations with an
interest would be consulted and that, if necessary, changes would be made. It is expected
that the review will be completed by 30 June 2002.

Our report touches briefly on the remaining issues, when we discuss the wider context, at
paragraphs 12.42 to 12.62. We do not, however, underestimate their importance generally
or, more specifically, as factors influencing the level of confidence felt by members of
minority ethnic communities in the criminal justice system.

INTRODUCTION AND METHODOLOGY

Methodology

METHODOLOGY

File examination

2.1

Sixteen CPS Areas that were the subject of routine inspections during the period of the
thematic review were required to submit additional file samples relevant to the issues in
this review. In particular we asked for:

e cases identified as falling within the CPS Racist Incident Monitoring Scheme (RIMS);

e cases where the defendant was a member of a minority ethnic group; and

e cases from a general sample suitable for assessing whether any racist incident cases are
passing through the system without being identified.

(i) cases arising from racist incidents

2.2

23

24

2.5

The sixteen Areas were required to submit all finalised cases coming within the Racist
Incident Monitoring Scheme in the period between 1 January and 30 September 2000. That
produced a file sample of 586 cases.

The same questionnaire as is applied to assess the quality of review in cases examined in
the ordinary course of Area inspections was used to assess the quality of review in RIMS
cases. Direct comparison could then be made with the substantial volume of data gathered
by the Inspectorate about non-racist incident cases. We mention that statistical comparison
where relevant in the ensuing chapters of this report. In addition to the comparable
questions, further questions were asked dealing with specific issues that arise in racist
incident cases.

Racist incident cases typically fall within three categories of offence, namely, assaults,
public order and criminal damage. Therefore, in order to ensure that we have carried out a
‘like with like’ analysis, we also compared our data in respect of racist incident cases to a
sub-sample of similar non-racist cases from the general casework sample. The sub-sample
contained only cases within those three offence categories. We refer to this sub-sample as
our ‘similar cases’ sample.

Each file was examined initially by an experienced legal inspector. The Deputy Chief
Inspector provided a ‘second opinion’ in cases in which inspectors considered that the
decisions taken by the prosecutor did not accord with the principles of the Code for Crown
Prosecutors.

7 Review of Casework Having
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(ii) cases involving defendants from a minority ethnic group

2.6

2.7

2.8

The Areas (other than London) were asked to submit their first 100 cases charged after

1 January 2000 and finalised before 30 September 2000 in which the defendant was a
member of a minority ethnic group. Some Areas would inevitably have a shortfall because
of their ethnic composition. For CPS London, the target sample was 500 cases divided
appropriately by borough. CPS case tracking systems do not at present log the ethnicity of
defendants even where it is ascertainable from the file. The police were therefore asked to
identify those cases from their records. In order to exclude straightforward minor road
traffic cases, in which there would be little opportunity to consider the application of
judgement and discretion by the prosecutors, they were asked not to include cases in which
the defendant had been summonsed (rather than charged). Additional cases were
subsequently sought from two of the larger Areas namely West Midlands and West
Yorkshire to produce an overall file sample of 1831 cases.

Again, the same questionnaire used in the ordinary course of Area inspections was used to
assess the quality of review. Direct comparison was then made with a control sample from
the same 16 Areas of 1255 cases in which the defendant was not from a minority ethnic
group. Any differences in the quality of decision-making became apparent from this
analysis.

The same file examination procedure was followed as that described for RIMS cases in
paragraphs 2.3 and 2.5 above.

(iii) cases from a general sample

2.9

2.10

Previous studies have considered the quality of performance in cases that have been
identified and classified as arising from a racist incident. The validity of such exercises is
dependent on the effectiveness of the CPS in identifying such cases. The review sought to
determine whether cases are slipping through the net.

The Areas (other than London) were asked to make available for examination their last 100
finalised cases within the categories of assault, public order and criminal damage that had
not been identified as arising from a racist incident. Experience shows that these are the
categories of offences which are likely to include the greatest numbers of racially
aggravated incidents. CPS London was requested to set aside 25 for each Branch.
Inspectors on-site considered whether the Areas should have identified any as racist
incident cases falling within the monitoring scheme.

Cases of incitement to racial hatred

2.11

We also considered cases pursued under part 3 of the Public Order Act 1986. These are
offences relating to the stirring up of racial hatred. Because such prosecutions require the
consent of the Attorney General, they are channelled through the Casework Directorate at

INTRODUCTION AND METHODOLOGY Methodology

CPS Headquarters and the Legal Secretariat to the Law Officers. We spoke to
representatives of both and invited all 42 Chief Crown Prosecutors to submit written
evidence about such cases and details of any trends or guidance issued to staff. We were
particularly anxious to ascertain what factors may have led to a fall in such cases in recent
years.

Interviews

2.12  We interviewed the RIMS co-ordinators and small groups of CPS lawyers and caseworkers
from each Area about the key issues. In addition, a considerably greater number of staff
interviewed in the ordinary course of Area inspections were asked to deal with a number of
supplementary issues relevant to this review.

2.13 Representatives of criminal justice agencies, community and special interest groups were
also interviewed. They had either a national responsibility or acknowledged expertise in
respect of the issues that we were considering. Their overview was enlightening, interesting
and valuable. We have included some of their helpful comments in the body of this report.
A list of those interviewed is set out at Annex D.

Validation exercise

2.14 The Society of Black Lawyers was invited to nominate a small group of its members to
undertake a validation exercise. They selected 300 files that had already been examined by
HMCPSI inspectors. These were cases arising from racist incidents and cases involving
minority ethnic defendants. The findings of the HMCPSI inspectors in respect of these
cases were not made known to the SBL team before they made their assessment. The two
separate assessments were then compared.

2.15 There was a strong measure of agreement in relation to individual cases; where there was a
difference of opinion between the inspector and the validating lawyer in relation to a
particular case, it almost always related to matters such as the precise nature of the charge
or an aspect of handling, rather than any other of the key decisions, such as whether to
proceed at all. The SBL identified many of the same important issues as did inspectors.
Moreover, their fresh and different perspective usefully identified additional matters which
involved learning points for both the inspectors and the CPS.

2.16 The SBL expressed strong concern on an issue which has been a feature of successive
HMCPSI reports — the failure of so many prosecutors to record properly the decisions they
take and the reasons for them, as well as other important information about the handling of
cases. They expressed strong concern about the implications for proper accountability both
internally and to the public, including victims and witnesses. Their concerns are well
founded.

9 Review of Casework Having
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2.17 Given the extent of the common ground, the vast majority of the issues raised by the
Society of Black Lawyers are reflected within the overall findings. We have, however,
drawn specific attention to a number of their concerns. This report has been seen in draft by
the team nominated by the Society of Black Lawyers and they have endorsed it.

Consultation seminar

2.18 On 27 September 2001, a consultation seminar was held to discuss our emerging findings
and possible recommendations. Representatives from all 42 CPS Areas attended and
speakers included the Attorney General and the Director of Public Prosecutions. The review
team presented its emerging findings and invited delegates to comment in the light of their
own experiences. They also considered whether the proposed recommendations
appropriately addressed concerns arising from our findings. All members of the Steering
Group and review team were present to answer questions and provide further information
for discussion.

2.19 This report takes account of the invaluable feedback and interesting additional points that

were made at the consultation seminar. The Chief Inspector is grateful to all those who
attended and contributed to its success.
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CASES ARISING FROM RACIST INCIDENTS

INTRODUCTION

3.1

3.2

3.3

3.4

3.5

3.6

From 1 April 1999, it was decided that the CPS would adopt the wider more
straightforward definition of a racist incident that was recommended by Sir William
Macpherson in his report of the Stephen Lawrence Inquiry (recommendation 12). The
Macpherson definition has also been adopted by the police, Home Office and other
agencies. It states that:

‘a racist incident is any incident which is perceived to be racist by the victim or any other
person’.

On 30 September 1998, sections 29 to 32 of the Crime and Disorder Act 1998 came into
effect creating specific racially aggravated offences of assault, criminal damage, public
order and harassment. Under section 28 of the Act, an offence is racially aggravated if the
perpetrator is shown, at the material time, to have demonstrated hostility towards the victim
based on the victim’s membership or presumed membership of a racial group or was
motivated by such membership or presumed membership.

Additionally, part 3 of the Public Order Act 1986 (sections 18 to 22) sets out specific
offences dealing with the incitement of racial hatred through words, behaviour, written or
recorded material or by public performance.

Any other offence may be racially aggravated if it comes within the statutory (as opposed
to the Macpherson) definition. There are statutory provisions and Court of Appeal guidance
providing for increased levels of sentencing in cases shown to be racially aggravated.

The Macpherson definition is deliberately broad and subjective. Its adoption is intended to
ensure that those who believe that they have been the victim of racist crime feel confident
in reporting it. But not everything falling within that broad definition will amount to a
crime, let alone a racially aggravated crime.

As Alan Kirkwood, a senior policy advisor from the CPS Policy Directorate, explained:

‘There is a tension between the police investigating the case as a racist incident and it not
then being prosecuted as a racially aggravated offence. There is a clear difference in the
Macpherson definition of a racist incident, which is designed primarily to encourage wider
reporting, and the evidence required to support a prosecution, but expectations are
nonetheless raised on the part of the victim that their case will be prosecuted as racially
aggravated.’




3.7

3.8

Despite the potential that the expectations of victims may be raised inappropriately, we
have not found that there has been a marked increase in the charging of racially aggravated
offences following the widening of the definition; nor has there been a significant increase
in non-viable racially aggravated charges. For the most part, the police are adequately
filtering reported incidents and only pursue cases that are realistically viable.

We set out our findings in detail in the relevant chapters below. We have found that few
racist incident cases are not identified as such, although it appears that significantly more
are not monitored appropriately. Review is generally of good quality but sometimes under-
informed. Recent developments have led to uncertainty amongst prosecutors and there is
need for updated policy guidance to clarify important issues. We consider that experienced
prosecutors should be given the task of assuring quality through liaison with colleagues and
others and that the CPS can do more to encourage open-minded discussion of race issues.
The effectiveness of the monitoring scheme can be increased through greater involvement
of and better feedback to relevant staff. We also consider that there is greater scope for
community engagement, to ensure that decision-making is properly informed and that
victims receive satisfactory support and assistance.

CPS POLICY AND GUIDANCE

4.1

4.2

43

4.4

4.5

4.6

4.7

The most relevant guidance issued by the CPS is contained in Chapter 3A of the
Prosecution Manual and in the more recent specific guidance on the relevant provisions of
the Crime and Disorder Act 1998.

We agree with the positive feedback that we received from prosecutors about this guidance.
It is comprehensive and clear. It has been very helpful in the past but has now been
overtaken by recent events and judicial development of the law.

We endorse the view expressed by many CPS lawyers that there is now a need for further
guidance on racist incident casework in light of recent changes. These are changes
following the Stephen Lawrence Inquiry and as a result of developments since the
implementation of the Crime and Disorder Act 1998 and judicial interpretation of that
legislation.

There are parallels with cases of domestic violence. Victims tend to be vulnerable, there is a
significant psychological impact and the likelihood of repetition. Some staff said that the
CPS should approach racist incident cases in the same way as domestic violence, for
example, publish a policy statement and take a more pro-active approach. We understand
that the CPS Policy Directorate is currently working on a policy statement in respect of
racist incident casework. That will clearly represent a positive step.

Chief Constable Westwood, the Association of Chief Police Officers (ACPO) representative
on Race Issues, explained how the police have changed their approach:

‘We used to have a hang-up about one against one cases in domestic violence. It was
always the word of the husband against that of the wife so we did not pursue them. We
changed our strategy and now we always arrest and pursue the cases as far as possible.
The CPS has gone with us on domestic violence and cases are not lost because of failure of
the police or CPS. The police now deal with racist crime in the same way but the CPS has
not caught up with us. If that approach is acceptable for domestic violence, why is it not
acceptable for racist incidents? The CPS is yet to take that step.’

It may be possible, within the terms of the Code, to adopt a less cautious approach to one
against one cases; but each case would still have to be considered on its individual merits.
That would be a suitable means of addressing the point made by Chief Constable
Westwood. As to the support for a more positive approach, see paragraph 6.98.

There are limits as to how far guidance can cover all situations. Existing policy guidance
can only take prosecutors so far and we have found evidence of inconsistency of approach.
We make specific recommendations with regard to the need for further guidance and
training at paragraph 6.128.




4.8

4.9

4.10

4.11

4.12

In short, we have found differences in approach between prosecutors about:

e the degree of evidence needed to establish hostility based on race under the Crime and
Disorder Act 1998 and prove that an offence was racially aggravated (see paragraphs
6.59 to 6.70);

e  whether racist abuse of police officers should be pursued as a more serious racially
aggravated offence or as a simple public order matter (see paragraphs 6.71 to 6.77);
and

e  whether alternative charges should be added to racially aggravated offences, reducing
the risk that the defendant will be acquitted altogether but increasing the risk that the
racist element will not be acknowledged (see paragraphs 6.92 to 6.99).

The need for awareness

There is a degree of discretion allowed to prosecutors in decision-making that should be
informed by an understanding and awareness of the wider context in which decisions are
taken. The level of cultural awareness varies between prosecutors, as does understanding of
the causes and impact of racism. If there are inconsistent perceptions of the context in
which decisions are taken, there is the potential for different prosecutors to take different
decisions in similar cases.

An example of a relevant cultural issue is a stigma amongst African-Carribbean males
attached to becoming involved with the criminal justice system in any capacity. They may
have concerns about the possibility of being criminalized and be reluctant to complain as a
victim or appear as a witness as a result. Prosecutors need to be aware of these concerns if
they are to address them. A less enlightened prosecutor faced with an indication of
reluctance in such a case might merely discontinue whereas a more aware prosecutor might
request that the police or other relevant agency provide appropriate support.

Some prosecutors feel vulnerable, in this sensitive area, because of their lack of a wider
awareness. In the words of one:

‘We need a background awareness of cultures and religions. We have to deal with new
problems as a result of the influx from Eastern Europe. We can easily be accused of being
racist through ignorance. Human awareness puts the rest of it into context. Different
people have different life experiences and not all prosecutors have the same level of
awareness. Cultural awareness can be difficult for members of staff who are not from an
ethnic minority or do not have friends or associates who are.’

Another prosecutor made a similar point, saying that the CPS should be in a position to
take positive action in appropriate cases:

‘It would help to get more information on human awareness and issues of culture and
religion. Individuals from minority ethnic communities are regularly insulted
unintentionally in the magistrates’ courts. There is a general ignorance about customs,
such as how to handle holy books. It is important for prosecutors to be aware of such
problems and able to point them out.’

The need for training

Assuring the quality of interaction between CPS staff and minority ethnic victims and
witnesses is vital if the Service is to maintain trust and confidence in its handling of racist
incident cases and ensure that the reasons behind its decisions are understood.
Opportunities for such interaction will increase as the CPS moves towards direct
communication with victims (rather than using the police as an intermediary). Lack of
awareness can mean that the CPS is unable to respond appropriately to the needs of
minority ethnic victims and witnesses. In some instances, it can lead to unintentional
offence and the inadvertent portrayal of a negative image.

The report of Sylvia Denman CBE, ‘Race Discrimination in the Crown Prosecution
Service’ published in July 2001 (the Denman Report) recommended (at paragraph 10.3.1
(7)) that the CPS should ensure that equality and diversity training forms an integral part of
all management and staff development. The CPS has already implemented an extensive
training programme dealing with diversity awareness and equality issues. That training
included an illustration of how lack of awareness can have an adverse impact on the quality
of casework decision-making.

We recommend, at paragraph 6.128, that the CPS Director of Human Resources should
consider the provision of training for relevant staff to cover some important issues that can
arise in racist incident cases. Most relate to matters of law, evidence and policy. We
consider that it would put those issues firmly into context and build on the good work that
has already been done for that training to include an element designed to further enhance
the general level of awareness of relevant racial, religious and cultural factors.

Both CPS staff and consultees from outside the Service foresee significant benefits from
joint training on race issues involving other relevant agencies. It has been extremely useful
in other contexts.




4.17

4.18

4.19

4.20

4.21

5.1

The event began with a discussion about personal experiences of racist crime and 59
discrimination. We were told that this overcame any reluctance to talk about the issues. The

debate had to be carefully controlled but continued informally throughout the day. There

was what was felt to be a valuable discussion about ‘political correctness’. The key to

addressing such a sensitive topic successfully is securing the services of the right facilitator.

There were practical exercises on RIMS. A blank monitoring form was displayed on screen
and completed collectively following discussion. An explanation was provided of the
purpose, benefits and importance of monitoring. The intention was to increase awareness of
‘the bigger picture’.
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Later delegates worked through several case studies. They talked about the practicalities,
policy, systems and charging practices. Issues relating to victims and witnesses were also
discussed. Past problem cases were analysed and lessons to be learned identified. Specific
cultural and practical issues were considered, such as mode of address and making better
use of interpreters. We were told that the participants found the event both valuable and 54

enjoyable.

We commend this type of localised training to other Areas. It appears to us to provide the

right ingredients for increasing awareness and achieving a better understanding of the

issues. It encourages consistency and quality in racist incident casework. It is important that

the CPS keeps abreast of the concerns of the local community. The contribution and

participation of representatives from other criminal justice agencies is essential, if there is 5.5
to be an effective and ‘joined-up’ approach.

We suggest that CCPs should consider whether their Areas might beneficially pursue
localised consultation initiatives involving representatives of relevant criminal justice
system agencies and minority ethnic communities.

MONITORING OF RACIST INCIDENT CASES

Background

The CPS Racist Incident Monitoring Scheme (RIMS) gathers information on prosecution
decisions and outcomes in all cases identified by the police or CPS as racist incidents.

The information is recorded on Racist Incident Data Sheets (RIDS). It is collated and
analysed by members of the CPS Policy Directorate and published annually in a report.
That report is circulated within the CPS and also to relevant external agencies. The CPS
published its 4th Annual report on the results of RIMS in February 2001. It covered the
period from 1 April 1999 to 31 March 2000 and was the first to be based upon the wider
Macpherson definition of a racist incident arising from the Stephen Lawrence Inquiry. It
was also the first to cover a full year of prosecuting the new racially aggravated offences
under the Crime and Disorder Act 1998.

The scheme has moved away from tracking defendants towards tracking charges, because
of the interest in the new offences. Codes have been introduced in a move towards using an
electronic database. It is intended that monitoring will become more sophisticated and
produce better quality reports in future as a result.

The guidance for those administering RIMS provides that all racist incident cases submitted
by the police for prosecution should be clearly marked in accordance with the national
agreement. This alerts the CPS to deal with the case appropriately and to commence
monitoring. Details of all cases identified as racist incident cases are kept by each of the 42
CPS Areas. Returns are sent monthly to the CPS Policy Directorate in York for collation.

The latest RIMS Annual report provides information which includes:

e the number of racist incident defendants submitted by each CPS Area during the
reporting period,

e CPS decisions on charges put by the police;
e  details of charges dropped;

e outcomes of charges prosecuted in the courts; and

e sentences imposed by the courts.




Operation of the scheme

5.6

5.10

5.11

5.12

5.13

The effectiveness of RIMS is dependent on how well the police and the CPS identify racist
incident cases and ensure that they are properly registered.

It is important that the police identify racist incident cases to the CPS when submitting the
file; a box is usually provided on the front cover for this purpose. Proper marking brings
monitoring procedures into play and draws the prosecutor’s attention. The importance of
flagging up has lessened somewhat following the introduction of specific racially
aggravated offences by the Crime and Disorder Act 1998, as the nature of the charge
usually speaks for itself. However, the requirement has continued since it encourages
positive action and recognition by the police and CPS.

The performance of the police in identifying racist incident files has steadily improved in
recent years. According to the CPS Racist Incident Monitoring Scheme Annual Report
1999-2000, the police marked 78% of cases correctly. That represented an improvement of
20% on the previous reporting year.

We were told that performance in this respect is better in some CPS Areas than in others.
The general perception, however, is that considerable progress has been made. The issue
has been raised at a senior level and addressed at liaison meetings.

Our examination of cases finalised between April and September 2000 suggests that the
steady improvement has continued. We found that almost all cases in our file sample were
clearly endorsed as racist incidents by the police (96.3%). The CPS identified the remaining
cases on receipt.

Starting from June 1998, the police agreed to supply the CPS with a copy of their racist
incident form (or similar computer record) in all racist incident prosecutions. The dual
purpose of this is to supply additional background information to inform decision-making
and to assist with identification of racist incident cases. If such a form is not submitted with
the file, the prosecutor reviewing the case should notify the police and request it. This will
alert the police if they have not already identified the case as a racist incident.

The performance of the police in supplying racist incident forms to the CPS is less
satisfactory. The RIMS Annual Report 1999-2000 indicates that the obligation was fulfilled
in only 19% of cases. The 42 CPS Areas ranged between 0% and 55%. Some prosecutors,
in the 16 Areas that we visited, told us that they rarely saw a racist incident form. Others
expressed surprise that the percentage supplied in their Area was as high as was indicated
in the report.

Chief Constable David Westwood told us that the police are fully aware that this is a
problem area and are endeavouring to improve their performance:

5.14

5.15

‘Both the police and CPS are falling down in this respect. It was agreed that the police
would attach their monitoring form to the prosecution file. That would mean that the police
supervisor could see that the necessary jobs had been done and that the CPS had sufficient
background information. Where the form is not attached, the CPS should send the file back
immediately. We are working on improving our performance. At present, the police do not
always attach the appropriate form and, where it is absent, the CPS do not always request
it.’

Prosecutors should take properly informed decisions. That is a joint responsibility of the
police and CPS.

We suggest that CCPs strongly encourage:

o the police to improve their rate of submission of racist incident forms
significantly; and

e prosecutors to always request such forms when they have not been submitted.

Identification of racist incident cases by the CPS

5.16

CPS staff are required to mark the file jackets clearly in racist incident cases on receipt. We
found that this is done in a variety of ways and that some methods are clearer than others.
Files are marked in bold or stamped with either ‘racist incident’, ‘racist’, ‘racial’, ‘RIMS’
(Racist Incident Monitoring Scheme) or ‘RIDS’ (Racist Incident Data Sheet). The SBL
were critical of the lack of a consistent method for marking such files.

It is possible that, although the police identify a case as relating to a racist incident, it may
be overlooked and that the CPS file jacket is not marked correspondingly. Almost all CPS
file covers in our case sample were marked clearly that the case was a racist incident
(92.2%). If a case is identified as arising from a racist incident, and the file marked
accordingly, it is more likely that it will be handled with appropriate sensitivity. However,
that does not necessarily mean that the relevant forms will be completed and submitted so
that it is also captured by RIMS. Recent research has suggested that a significant proportion
of racially aggravated cases are not captured.

For a number of years, it has been apparent that Home Office figures for racially
aggravated offences proceeded with in the courts have been significantly higher than those
recorded by RIMS. The Home Office decided to investigate this disparity by identifying
100 cases that had been dealt with in six CPS Areas then comparing the number recorded
by other agencies to that recorded under RIMS. Whilst performance varied considerably
between the Areas, it was found that the CPS had captured only around 25% of those cases
overall.




5.19

5.20

5.21

5.22

5.23

5.24

Ultimately, it is for the reviewing lawyer to identify cases as arising from racist incidents.
Difficulty is experienced by some Areas that do not have adequate procedures to ensure that
fast-tracked cases finalised at first appearance are captured by RIMS. In the past, the CPS
has identified racist incident cases when they are logged in at the office. That was the point
at which files were marked as racist cases and usually when the monitoring forms were
attached. Under the Narey fast track procedures®, prosecutors now often first receive their
files at a police station or magistrates’ court. This means that cases finalised at first
appearance may not be subjected to the ordinary logging-in procedures and, as a result,
may slip through the monitoring net.

Some Areas have taken steps to ensure that does not happen but others have not.

The problem was summarised by one of the prosecutors that we interviewed:

‘Narey has presented a problem in that cases are being finalised quickly. We don't have the
forms at the police station and it is down to the vigilance of the reviewing lawyer. The
problem has been pointed out but there is a high turnover of support staff and they don't
always appreciate when cases have been missed. We had more time to get things right
before Narey. We don't have administrative support at the police station and lawyers are
under pressure.’

In some Areas, we were told that positive action had been taken to ensure that racist
incident cases are not missed in this way. Some have made the monitoring forms available
at the police station so that they can be attached and the file marked when they are first
reviewed.

We commend these initiatives and consider them to be good practice. Those Areas who do
not currently employ similar procedures will wish to consider implementing them.

We recommend that CCPs should satisfy themselves that they have mechanisms in place
to ensure that racist incident cases are captured by RIMS and, in particular, that fast-
tracked cases do not slip through the net.

* Procedures by which cases are expedited so that defendants are (generally) charged and bailed by the police to
appear before the next available court hearing.

5.25

5.26

5.27

5.28

5.29

5.30

5.31

We recommend that CCPs should consult with the police to ensure that data collected in
respect of racist incidents is accurate, up-to-date and consistent.

The mechanics of RIMS have changed considerably as a result of the introduction of the
new racially aggravated offences and the recommendations of the Stephen Lawrence
Inquiry. The monitoring form was revised and the CPS Policy Directorate supplied detailed
guidance to the Areas.

Most CPS staff that we interviewed felt that they had adapted successfully to the new
RIMS system.

At first sight, the revised form appears to be considerably more complicated than its
predecessor. Most of those who have become familiar with it consider it to be an
improvement. However, there is a general lack of awareness of the finer details of RIMS.
As a result, there is dissatisfaction among some staff about what they perceive to be the
complexity of the new form.

As one CPS interviewee put it:

‘It looks complicated and there are too many codes. It is regarded as yet another form to
fill in by busy staff. They would get used to it if they used it more regularly but they dont
have that opportunity, given the infrequency of racist incident cases.’

There is also concern amongst staff about the accuracy of RIMS data due to the manner in
which the data is recorded and the system is administered. In some Areas, form completion
can be sporadic. That detracts from the accuracy and value of the statistics. It can be
difficult for co-ordinators to gather the necessary information.

Responsibility for completing the racist incident data sheets and administering RIMS 1is
often left almost entirely to a caseworker or administrator co-ordinator with little input
from lawyers. The usual reason that we were given for this is that lawyers do not have the
opportunity to complete what they regard to be a complicated form under the pressure of
having to prosecute a busy court. Fast-track procedures mean that the time available for
review and preparation to present cases in court is limited.




5.32 Infrequency of cases and reliance upon other staff mean that many lawyers do not become
familiar with the monitoring forms and procedures. The RIMS data is often recorded by a
co-ordinator not involved in the decision-making or present in court when the case is dealt
with. Often, they have to determine what has occurred from the file endorsements. Such
endorsements are not always complete or entirely accurate.

5.33 Co-ordinators must either make the best of the information available or seek out the lawyer
who dealt with the case for clarification or further information. In some cases, this does not
happen immediately after the court appearance and, consequently, the lawyer’s recollection
of events is not always as clear as it might be.

Effectiveness of RIMS

5.34 Any comprehensive study of CPS performance in relation to racist incident cases is
dependent on the effectiveness of the monitoring scheme in capturing all relevant cases. It
is possible for cases to be overlooked by the police or CPS or both — and not brought
within the monitoring scheme. This review sought to determine whether, and to what extent
that does happen.

5.35 Fifteen of the 16 Areas assisting the review were asked to make available for examination
their last 100 finalised cases of assault, public order or criminal damage. CPS London was
requested to set aside 25 for each Branch. These cases had not been identified by the Areas
as racist incidents. Inspectors considered whether there were any cases within this sample
that should have been identified as falling within the monitoring scheme.

5.36  This process suggested that the performance of the CPS in identifying racist incident cases
is sound. We found only a handful cases that had slipped through the net.

5.37 Although experience varies, most CPS representatives expressed confidence in their
systems. The majority of Areas have taken positive steps to ensure that racist incident cases
are identified and do not slip through the monitoring net. For example, by using different
coloured file jackets, discussing methods of ensuring that cases are identified at liaison
meetings and comparing figures with the police.

Getting the best out of RIMS

5.38 Prosecutors told us that using different coloured file jackets has the positive psychological
effect of drawing attention and making prosecutors more careful in their decision-making.
They stand out in office systems and assist in ensuring that there is sufficient time for pre-
trial review and the seeking of additional evidence and information. Colour coded files
have been used effectively in cases involving child witnesses, domestic violence or youth
offenders, to ensure that the relevant special considerations are taken into account.
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5.44

Distinctive file jackets have been used by the CPS to good effect in the magistrates’ courts
but in the Crown Court standard file jackets have been used for all types of case. The
introduction of distinctive file jackets for racist incidents in the Crown Court should have a
similar beneficial impact on prosecuting counsel and on CPS staff handling cases at that
venue.

However, not all CPS representatives that we interviewed fully understood why the
monitoring is carried out or were convinced that the information gathered is being used to
improve performance. They were aware of the substantial effort that goes into completing
the forms and submitting them to headquarters but most had not been provided with
adequate feedback of the results or an understanding of the benefits that are being achieved.
There was little evidence that the RIMS Annual report had been disseminated below the
managerial level of the Area Management Teams (AMT).

One prosecutor summed up the majority view:

‘We don t get anything back by way of feedback. The Annual report was circulated to
Branch Crown Prosecutors but no lower. A great deal of statistical information is gathered
but we do not see the benefits. More should be done with the information considering the
effort that has gone into collating it. Those who do the monitoring do not see the outcomes.
Lawyers are not aware of national or local trends.’

Ideally, the prosecutor who presents the case at court should endorse the RIMS form. Data
about decision-making is more likely to be accurate and complete if the decision-makers
are involved more closely in its collection. Presenting inaccurate figures is worse than not
having any figures to present. At present, too few of the decision-makers are involved in
the monitoring process.

Some CPS staff lack commitment to RIMS because they have not received a proper
explanation of its purpose or adequate feedback of the results. Generally, the perception
that RIMS should be used to inform practices, indicate performance and generate
discussion appears to be lacking. We consider that an effective presentation, explaining
what happens to data and why its collection and accuracy is important, can produce great
benefits.

We stress the importance of maintaining the commitment to RIMS. If that is to be achieved,
there should be regular demonstration to staff of what it has accomplished, in terms of
indicating the level of performance and contributing to improvement.

CPS managers will wish to ensure that they provide feedback in a manner and format that
achieves this aim without over-burdening staff and adding to the pressure of work.

We recommend, at paragraph 6.128, that the CPS Director of Human Resources should
consider the implementation of training for all staff dealing with racist incident cases




5.47

including an explanation of the purpose of and benefits achieved from RIMS. Increasing
awareness and securing the commitment of staff is essential, if the Service is to maximise
the effectiveness of the scheme.

We recommend that CCPs should ensure that all relevant staff:

e are fully aware of the procedures involved in implementing RIMS;
e are fully aware of the reasons for such monitoring;

e participate in the monitoring process.

Making use of monitoring information

5.48

5.49

5.50

5.51

The RIMS Annual report produces data illustrating the national picture and an individual
breakdown for each CPS Area. We found that few Areas analyse the data to identify their
strengths and weaknesses and to improve performance. More can be done in the use of the
statistics to assess and assure quality. Areas should look critically for the reasons behind the
figures and learn from them. It raises questions about policy and promotes beneficial
discussion.

Alan Kirkwood told us:

‘Some Areas seem to be more sophisticated than others. Each Area ought to be judging
whether its figures are above or below expectations having regard to local circumstances.
One factor would be the percentage of minority ethnic people, but experience shows that it
would be wrong to rely on that alone. If there are discrepancies, there could be a
discussion about cases in which the police choose not to charge - was there sufficient
evidence and were the perpetrators cautioned?’

We found isolated examples of good practice.

These initiatives are clearly good practices and should be adopted more widely.

5.52

5.53

5.54

5.55

5.56

5.57

Some external consultees questioned whether the current scheme captures the information
needed to assess performance:

Gurbux Singh, Chairman of the Commission for Racial Equality, was one:

‘We receive a copy of the RIMS Annual report. It gives some indication of initial responses
by the police and ultimate outcomes in the courts but does not tell us a great deal about the
critical role of the CPS in this process.’

Terry Moore, Leader of the Race Issues Group of the Justices’ Clerks Society, made a
similar observation:

‘There is scope for further analysis and comment. Locally, in the magistrates’ courts
service, we examine the figures and look closely for trends. That should be happening in all
agencies. It is a shared concern.’

Chief Constable Westwood agreed but was more specific:

‘RIMS provides a comprehensive list of data but the statistics are too obscure to give an
accurate picture of CPS performance. They do not tell me, for example, in how many cases
racially aggravated offences are charged in the alternative to the basic offence and the
basic offence is then accepted as a guilty plea. The statistics are very thorough but they do
not provide all the information that is needed.’

In respect of the 1999/2000 Annual RIMS report, he went on to add:

‘The statistics tell us that there was admissible evidence of racist hostility in 80% of all
racist incident prosecutions brought by the police. From that, you might expect to find
around 80% of charges pursued under the Crime and Disorder Act 1998. The statistics
don t tell you that. They tell you that the original charges were unaltered in 63% of cases
but they don t say whether charges were added. They don t say whether added charges
were additional or in the alternative. The feeling of the police is that added charges are
lesser alternatives.’

There is some merit in these observations. Clearly, RIMS is a worthwhile and important
initiative for the CPS and for the criminal justice system as a whole. Some of its limitations
are related to the fact that it is principally a manual system. The CPS Policy Directorate
will wish to keep it under continual review in order to ensure that it captures the
information needed to accurately assess the performance of the CPS in racist incident cases,
at a national and local level. We anticipate that a suitable opportunity for refinement will
arise with the introduction of more sophisticated IT in the shape of COMPASS — the CPS
electronic filing system, which is due to start in 2003.
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5.59

5.60

5.62

5.63

We suggest that the CPS Policy Directorate should, consulting as necessary, consider 5.64 We recommend that CCPs should ensure that RIMS data relevant to their Area is:
whether the information currently provided by RIMS is sufficient to assess the quality of
the CPS performance in racist incident cases. °

The SBL expressed concern that the ethnic origin of the victim was not recorded routinely. )
It often had to be discerned from the paperwork and was sometimes inaccurate. The

absence of any CRE standard ethnicity monitoring form hindered a proper understanding of

the more sophisticated record of the victim and perpetrator profile. The CRE has advised o
use of the census categories wherever possible, but acknowledge that it is difficult for the

police to go beyond the visual categories. The new Home Office return from the police

(which started on 1 April 2001 on a voluntary basis) covers the ethnic appearance of

victims of racist crimes. During our file examination, we found inconsistency in the

categorisation of defendants between different police forces. Clearly, the value of

monitoring data is diminished if categorisation is not consistent. The CPS will wish to work

closely with the police and other criminal justice agencies to improve ethnic monitoring of

defendants and victims in racist incident cases.

Representatives of other relevant agencies would welcome and benefit from greater access
to national and local RIMS data. Senior representatives of Victim Support told us that they
were aware of CPS monitoring but had not seen the RIMS Annual report or any analysis of
the quality of performance.

Terry Moore praised those responsible for collating the data and outlined the benefits to be
achieved from sharing this information:

‘RIMS is excellent. It is the only reliable information that we get about racist incident
cases, nationally and locally. CPS Headquarters provide me with the whole pack as a
result of my representational role. I was asked to provide figures at a Justices Clerks’
conference and they were able, at short notice, to produce statistics for each court centre.
1t facilitates a good comparison between local and national data.’

Delegates from the CPS at our consultation seminar spoke of the benefits that had been
achieved through engaging with their local minority ethnic communities and sharing RIMS
information relating to their Areas. There is visible local accountability for CPS
performance in handling racist incident casework. Trust and confidence is increased and the
reporting of racist incidents is encouraged, through positive statistical feedback that
successful prosecutions are being pursued.

At a local level, and in partnership with representatives of other relevant agencies, RIMS
data should be analysed and compared to the national picture, so that particular strengths
and weaknesses are identified and important lessons are learned. It might be particularly
illuminating for CCPs to compare their Area’s performance with that of other Areas having
a population with a similar ethnic blend.

made available in an accessible form and explained to all staff;

properly analysed in order to identify strengths and weaknesses, examine the reasons
behind the figures and learn lessons where appropriate; and

discussed with appropriate local representatives of other relevant agencies as part of
achieving an effective partnership approach towards dealing with racist incidents.




REVIEWING CASES

Introduction

6.1

6.2

6.3

6.4

In this chapter, we consider the quality of decision-making in relation to racist incident
cases and the factors that may influence that quality. That leads us to make
recommendations about the nature of the information which should be available to
prosecutors, some legal issues where a common approach, which can only be achieved
through some central guidance, is necessary and some training needs.

Our findings in relation to quality are based mainly on our file sample, together with
comparison with corresponding information relating to the cycle of CPS Area inspections.

It is right to explain at this point the approach that the Inspectorate takes to assessing the
quality of legal decisions. They frequently turn on legal or evidential issues that are
essentially matters of professional judgement. It often occurs that different lawyers, for
perfectly proper reasons, take different views in relation to the same case. Our assessments
in relation to the quality of decision-making, therefore, consider whether the decision taken
was one that was properly open to a reasonable prosecutor having regard to the principles
set out in the Code and other relevant guidance. A statement that we disagree with a
decision therefore means that we consider it was wrong in principle; we do not ‘disagree’
merely because inspectors might have come to a different conclusion.

Against this background, we set out our findings. We have identified and focused on a
number of difficulties faced by prosecutors, illustrating the need for further guidance. In the
overview at the end of this chapter, we recommend the consideration of suitable training
designed to address those difficulties.

Quality of review

6.5

6.6

6.7

In order to assess the quality of review in racist incident cases (in addition to asking
specific questions only relevant to such cases) we applied the same questionnaire that is
applied to the general file sample in Area inspections. In this way, we could directly
compare the performance in racist incident cases for the 16 CPS Areas that assisted the
review with their performance generally.

Unlike the thematic review sample, that general sample is restricted to cases that were
pursued. This is because Area inspectors apply a different questionnaire to a distinct sample
of cases that were dropped. So that we might obtain additional information, we also applied
that questionnaire to racist incident cases in our sample that had been dropped.

We have, therefore, compared our data with that obtained from the examination of 1255
prosecuted cases and 512 terminated cases in the inspections of the 16 Areas. We have
highlighted specific and important findings from that comparison where relevant within the
text. The comparison is set out in more detail at Annex C to this report.




(i) initial review

6.8  The overall standard of decisions whether to accept racist incident cases for prosecution at
initial review is good. The data comparison is set out in more detail at table 3 of Annex C.

6.9  We examined 586 cases and found that all applications by prosecutors of the evidential test
at initial review were correct. ‘Correct’ in this context has its technical meaning. We did not
find any cases in which the decision whether to accept the case was one that was not open
to a reasonable prosecutor considering the information available.

6.10 All applications by prosecutors of the public interest test at initial review in our file sample
were also correct.

6.11 There was evidence that the prosecutor had identified the racism as an aggravating feature
in almost all cases (96.1%).

(ii) selection of the appropriate charge

6.12  Our evidence suggests that the police are less likely to get the charge right in racist incident
cases than they are in other types of case. The police should be encouraged to seek pre-
charge advice in difficult cases. The proportion of cases in which the charge selected by the
police was correct was slightly smaller than found in ‘similar cases’ of assault, public order
and criminal damage (76.1% compared to 77.3%). The figure for general casework was
85.9%. Our file examination did not provide support for the contention that straightforward
offences of street robbery committed by black defendants against white victims are being
charged incorrectly as racist incidents. We did not find any case in our file sample where
that had occurred. The data comparison is set out in more detail at table 4 of Annex C.

6.13 Review is a continuous process. Prosecutors must assess the appropriateness of the police
charge and thereafter take account of any change in circumstances, which may necessitate a
change of charge.

6.14 There were a significant number of cases in our sample in which we considered that the
charge had been reduced inappropriately — 41 of 146 (28.1%) cases in which the charge
was reduced in the racist incident file sample (and the reason was apparent from the file).
We also found that the final charges pursued by the CPS in racist incident cases were less
likely to reflect the gravity of offending than generally - 88.9% compared to a similar cases
figure of 97.3% and a general casework figure of 97.8%.

6.15 Inappropriate acceptance of pleas from defendants also appears to be significantly more
common. We considered that had occurred in 18.7% of racist incident cases in which pleas
were accepted compared to 5.7% in similar cases and 8.5% generally. Some of our findings
about the quality of charging are summarised in the following chart and table:
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Police charge correct 76.1% 77.3% 85.9%
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Pleas accepted appropriately 81.3% 94.3% 91.5%

(iii) discontinuance

6.16

If, at any stage in proceedings, the prosecutor is no longer satisfied that there is a realistic
prospect of the defendant being convicted of any offence, or that it is no longer in the
public interest to prosecute, the case should be terminated as soon as is reasonably
practicable.

We found that the discontinuance rate for racist incident cases in our file sample was
greater than the national average for all types of case at the time of our study - 14.3%
compared to 13%. The data comparison is set out in more detail at tables 6 to 8§ of Annex
C.

There were 84 racist incident cases in our file sample that were stopped. We did not find
that any decision to terminate was wrong in principle. That decision was one that the
inspector would have made in 74 cases (88.1%).

The prosecution is more likely to find itself unable to proceed in racist incident cases than
generally. In order to record and analyse the reasons for termination, we used three main
categories (evidential, public interest and unable to proceed) each broken-down into a
number of specific sub-categories. It was possible to determine the principal reason for
termination from the information available in 77 of the 84 cases. Of those, 32 (41.6%) were

> Sub-sample of non-racist incident cases of assault, public order and criminal damage arising in the same 16 Areas
¢ Data gathered by HMCPSI about non-racist incident cases arising in the 16 CPS Areas that assisted the review




terminated on evidential grounds, eight (10.4%) in the public interest and 37 (48.1%)
because the prosecution was unable to proceed. By far the most common reasons why the
prosecution was unable to proceed were because the victim or an important witness had
retracted or had failed to attend court unexpectedly. The corresponding breakdown in the
three main categories for general casework from the 16 Areas that assisted the review were
47.2%, 23.8% and 29.1%. We discuss the discontinuance of racist incident cases in more
detail at paragraphs 6.100 to 6.111. A full breakdown is contained in table 7 of Annex C.

6.20 We expected that fewer racist incident cases would be discontinued in the public interest
(for example, because of a significant sentence for another offence) in light of the
heightened public interest in pursuing such matters. We were not surprised to find that the
proportion of racially aggravated offences dropped because the prosecution runs into
practical difficulties is higher than the general rate. But the extent of the difference is a
matter for concern. The picture is very similar to what we found in our domestic violence
thematic review (Thematic report 2/98). But one of the principal factors there was apparent
reconciliation, which is much less likely in this context. We believe that the quality of
witness care in relation to this category of vulnerable witnesses may be a significant factor.
We describe our concerns in chapter ten.

Information taken into account in decision-making
(i) introduction

6.21 Effective co-operation with the police from the outset is essential to the effectiveness of the
CPS. The CPS and police have agreed nationally a system of joint performance
management (JPM). This provides a framework for assessing the overall quality of files
sent by the police to the CPS, with a view to improving performance. The success and
effectiveness of this system has been limited.

6.22 We found that the overall standard of police files and the level of background information
in racist incident cases is no better than it is in other types of case.

6.23  CPS decisions are sometimes taken where material information is missing. Prosecutors do
not always have sufficient information to present racist incident cases in their best light.
Initially, that may be due to failings in the police investigation but can occur because
prosecutors have not taken adequate steps to ensure that they are properly informed before
deciding. This may be due to a lack of awareness or to a lack of opportunity. Prosecutors
should always call for further information or a full file in any case where they do not
consider that a properly informed decision can be taken on the material available.

6.24  Our evidence suggests that the police do not always gather enough background information
about racist incidents reported to them or always pass the information they have gathered
on to the CPS.

6.25

Representatives of Victim Support and monitoring groups told us that they have seen many
cases in which they are aware that relevant background information has been supplied to
the police but is not apparently known to the CPS.

If there is a prosecution, it has been agreed between the police and CPS that the racist
incident form should be submitted to the CPS with the file. The CPS Racist Incident
Monitoring Annual Report 1999-2000 (covering all 42 CPS Areas) reveals that this
obligation was fulfilled in only 19% of cases. The Areas ranged between 0% and 55%.

The fact that racist incident forms including relevant background information are not
provided in the majority of cases is particularly disappointing. If the form is not submitted
with the file and the reviewing prosecutor has to request it there may be unnecessary delay.
If the form is not requested, there is the risk that important information will be missed. That
information could have led to helpful further evidence being sought or to improvements in
the quality of existing evidence.

(ii) previous incidents

6.28

6.32

We found a general lack of information about previous racist incidents in the files that we
examined. External consultees working with victims told us that the police do not always
record racist incidents in sufficient detail if the case is not prosecuted. The fact that the
incident was racist may be recorded but often few further details are taken.

Lack of information about earlier racist incidents can sometimes prevent pursuance of
harassment charges or cases in which racism might be inferred. Also, if the incident is not
recorded as a crime, the victim may not be able to pursue a criminal injuries compensation
claim.

Few cases in our file sample resulted in conviction for the serious offence of racially
aggravated harassment (pursuant to section 32(1)b and (4) of the Crime and Disorder Act
1998). That offence carries a maximum sentence of seven years imprisonment. It requires
proof of a course of racist conduct by the perpetrator towards the victim evidenced by more
than one incident. Cases in which such a course of conduct can be established by
admissible evidence should be pursued as harassment wherever possible.

In most cases in our sample that were charged under section 32, a course of conduct could
not be established and the prosecution was forced to accept a guilty plea to a single (and
lesser) racially aggravated offence. That was generally because the police had not gathered
full details about the earlier incident (or incidents) that did not lead to prosecution.

The SBL expressed concern about cases that they examined in which there was clear
evidence of a course of conduct that should have been treated as harassment but the police
had not pursued that charge and prosecutors had not suggested that such a charge should be
pursued or even suggested that there should be further investigation to establish whether
such an offence could be substantiated.




6.33  Chapter 3A of the CPS Prosecution manual provides guidance about cases in which the
racism is not overt but can be inferred from the circumstances, for example, where there
has been targeting of a particular shop because of the ethnicity of the proprietor. Again, we
found that where the pursuance of such cases is contemplated, there is rarely sufficient
information available to link individual incidents in order to prosecute them successfully.

6.34 Details of previous incidents may be extremely relevant. Failure to record them sufficiently
reduces the volume and quality of background information that the police can provide
initially or subsequently at CPS request.

6.35 We recommend that CCPs should consult the police as necessary to ensure that, where
possible, sufficient details are taken in respect of allegations of racist incidents that are
not pursued to prosecution.

(iii) corroborating evidence

6.36  We were disappointed to find that further evidence was sought to establish racist hostility in
only two-thirds of cases in our file sample where it was appropriate to do so (66.3%).

6.37 Lack of corroboration for evidence of racism can lead to the acceptance of guilty pleas to
lesser non-aggravated offences.

6.38 Defendants in racist incident cases are often prepared to admit the basic offence, for
example, an assault, but then deny fiercely the accompanying allegation of racism. On the
key issue of racial aggravation, many cases rest ultimately on the word of the victim against
that of the alleged perpetrator. Despite often containing information to suggest the existence
of other potential witnesses, files do not always include any further evidence supporting
either account. This makes it significantly more difficult for the prosecution to discharge
the criminal standard of proof in respect of the racist element.

(iv) the psychological impact

6.39 Not all prosecutors appear to understand the psychological impact of racism. This was
apparent from some of the decisions to reduce charges that we observed in our file sample.
Consultees acting regularly on behalf of victims told us that many do not believe that the
police, CPS and courts take on board the extended impact of their experiences. Apparently
less serious incidents can have a disproportionate psychological impact on victims if they
are accompanied by racism, extending beyond any physical trauma.

6.40 If the police do not cover the psychological impact of racist offences (in the evidence or
background information) and the prosecutor does not request that information, it can
undermine the seriousness that is attributed to the case.

6.43

Some police officers, prosecutors, magistrates and judges take the view that less serious
instances of racist insult do not justify the ‘racially aggravated’ tag. We return to this issue
in more detail at paragraphs 6.59 to 6.70. It is clear, however, that a lack of information
about the psychological impact of racist offences can encourage this approach and lead to
charges being reduced inappropriately.

On 1 October 2001, the Victim Personal Statement scheme was introduced throughout
England and Wales. It is intended to give victims an opportunity to describe the wider
effects of the crime upon them, express their concerns and indicate whether or not they
require any support. One of the main purposes is to allow victims to state how the crime
has affected them - physically, emotionally, psychologically, financially or in any other
way. The Home Office has issued detailed written guidance, for practitioners and victims,
on the taking and use of such statements.

We suggest that CCPs consult the police, where necessary, to ensure that victim personal
statements taken in racist incident cases contain sufficient detail in respect of the
psychological impact of the offence upon the victim.

(v) willingness to testify

6.44

If a significant witness becomes unwilling to testify, the prosecution may be unable to
proceed with the case. The police and CPS need to ensure that they remain up-to-date about
the victim’s willingness to testify. A greater proportion of racist incident cases (than
generally) are discontinued because the victim or a civilian witness retracts or unexpectedly
fails to attend court. In our file sample that occurred in 33 of the 77 terminated cases where
the reason was apparent from the file (42.9%). This is greater than the ‘similar cases’ and
general sample figures of 40.6% and 24.9% respectively. The attrition rate is high and it is
important that appropriate levels of assistance and support are offered to victims. We
discuss the benefits of a multi-agency approach to witness care in chapter ten. We consider
that there would be merit in a joint initiative that would provide, perhaps in the form of a
leaflet, important information for victims of racist crime. That might include an explanation
of why it is particularly important, in the general public interest as well as in the particular
case, to proceed wherever possible and would provide contacts to local agencies able to
offer support.

(vi) other sources of information

6.45

The police and CPS should be alert, in appropriate cases, to the fact that there may be other
potential sources of evidence or background information that may strengthen their case.

We acknowledge that the consideration of additional background information and evidence
is not always straightforward for prosecutors. They have to apply the strict rules of
evidence and information that might seem relevant and important is more often than not
inadmissible. The circumstances in which evidence about misconduct separate to the




incident charged can be introduced in evidence are severely limited. Unless it is sufficient
to establish the criminal standard, an earlier additional offence or a continuing course of
conduct (e.g. harassment) - which should then be charged - it is unlikely to be admissible.
Nevertheless, proper consideration of this additional information can only enhance the
quality of decision-making.

6.47 Suresh Grover of the Monitoring Group has assisted numerous victims of racist crime over
a number of years. He told us:

‘We have to adopt a strategy in cases of harassment and repeated racism. Injunctions may
be necessary and the CPS needs to know that such action has been taken. There is
insufficient correlation of information between the CPS and other agencies. We share
information with other agencies but the CPS doesn t. There does not appear to be any
quality relationship between the local authority social services and education departments
and the CPS.’

6.48 We suggest that CCPs, in consultation with the police, should inquire whether there are
other potential sources of evidence or background information in respect of racist
incidents (for example local authority departments) which might assist in improving the
quality of decision-making or strengthen individual cases.

(vii) information generally

6.49 Prosecutors are under a duty to make properly informed decisions. If they suspect that they
have not received material information, they should request that the police supply it before
important decisions about the case are taken.

6.50 We recommend that CCPs should discuss with the police ways of ensuring that all
relevant background information is submitted so that informed decisions can be made,

including:

e details of any previously recorded racist incidents involving both the complainant and
defendant or either; and

e the psychological impact of the offence on the victim; and

o the willingness of the complainant to testify and details of the level of assistance and
support being provided.

Proving the racist element

(i) introduction

6.51 Section 28 of the Crime and Disorder Act 1998 provides a two-limb statutory definition of
racial aggravation.

6.52

6.55

6.57

The first limb requires that the perpetrator must:

e  at the time of committing the offence, or immediately before or after doing so;

e demonstrate towards the victim;

e hostility based on the victim’s membership or presumed membership of a racial group.
The second limb requires that the offence:

e is motivated;

e  wholly or partly;

e Dby hostility towards members of a racial group based on their membership of that
group.

Proof of either limb is sufficient to establish the racist element but it is the first limb that
appears to have caused the most difficulty in practice.

It seems clear from the consultation papers and Home Office guidance accompanying the
Crime and Disorder Act 1998 that Parliament intended that a wide definition should be
given to hostility based on race, because proving racism is difficult.

The Home Office guidance recognised that:

‘Racist crime does not simply injure the victim or their property, it affects the whole family
and. it erodes the standards of decency of the wider community. Trust and understanding
built up over many years between communities can be eroded by the climate of fear and
anxiety which can surround a racist incident.’

It went on to say that the new offences were designed:

To ensure that a higher priority is given to the identification of the racist element of the
crime in the gathering of evidence, thus preventing the racial aspect from being
overlooked.’

Paragraph 3.9 of the CPS Casework Guidance document urges prosecutors to exercise
considerable caution before accepting defence offers of pleas to lesser offences:

‘As the Bill made progress through Parliament, concerns were expressed that the CPS
might accept pleas to lesser offences, or minimise or omit information about racial
motivation for the sake of expediency. In responding to such concerns, the Solicitor-
General gave assurances that this would not happen and that the CPS would prosecute




those cases which were appropriate, consistent with our duties under the Code for Crown
Prosecutors. It is important therefore that this assurance is borne in mind when
considering offers of pleas, either to offences as an alternative to specific racially
aggravated offences, or when agreeing the basis for a plea of guilty with the defence. A full
file endorsement of any agreement should be made on the file jacket.’

(ii) the interpretation of hostility based upon race

6.59 The CPS has publicly stated that if hostility based on race is established there should be a
prosecution. The guidance issued to prosecutors indicates that ‘hostility’ should be given its
dictionary definition as a starting point. It should not be equated with hatred or racist
motive.

6.60 However, some judges have ruled that ‘mere vulgar abuse’ does not constitute racist
hostility. That message permeates back and has influenced the approach of some police
officers, prosecutors, magistrates, prosecuting counsel and other judges.

6.61 As one prosecutor put it:

‘Some judges tell us that we are charging racially aggravated offences inappropriately. It
is too sensitive and delicate a subject to get wrong. They say that we have gone too far and
these are not racially aggravated offences but simple offences with a racial element.
Whatever is the correct position, the judiciary, CPS and police are out of line. There needs
to be a consistent approach.’

6.62 Similar sentiments have been expressed to inspectors by judges consulted during Area
inspections. Prosecutors sometimes find themselves in a difficult position. They may
consider that they have ample evidence to satisfy the wider definition of racist hostility yet
are faced with an indication from the judge that an essential element is missing and that
their case will inevitably fail. Against this background, the CPS needs to develop a firm and
consistent stance which ensures that all appropriate cases are pursued firmly and fairly.
There must be strong support at a senior managerial level for a decision to proceed in such
circumstances, if that is the appropriate course.

6.63 We suggest that CCPs should ensure that racist incident cases where the judge indicates
that the racial element is not present and that, as a result, the prosecution should
reconsider its position are referred to and considered by a senior lawyer manager before a
final decision is taken.

6.64 Terry Moore, Leader of the Race Issues Group of the Justices’ Clerks Society, confirmed
that there is also inconsistency in the magistrates’ courts:

‘Different Benches may take different views about what amounts to hostility based on race.
Some might convict and others might not. There is inconsistency. Recent reported cases
have not helped.’

6.70

We are told that it was because it was felt that so-called ‘low level’ racist abuse was not

being taken sufficiently seriously that the definition of a racist incident was broadened. In
practice, however, now that many more racist incidents are being reported, we have found
that some police officers, prosecutors, magistrates and judges still look for a racist motive.

Against this background of uncertainty, different prosecutors take different approaches,
sometimes even within the same CPS office. Mechanisms are not always in place, or
sufficient, to assure consistency.

This leads to a lack of consistency as to whether:

e alleged racist incidents are prosecuted as such;
e racially aggravated charges are pursued;
e non-aggravated alternatives are pursued; and whether

e pleas to lesser offences are accepted.

At our consultation seminar, the DPP firmly restated the CPS position. It will prosecute
cases as racially aggravated where the evidence is sufficient to satisfy the wider definition
of hostility. We consider this to be the correct approach, if the Service is to give effect to
the apparent intentions of Parliament. The alternative approach runs contrary to the spirit of
the wider more subjective definition of a racist incident that was recommended by the
Macpherson report of the Stephen Lawrence Inquiry.

The proposed prosecution right of appeal may be beneficial in securing clarification from
the courts on this issue. It is clear, however, that there is an urgent need for consultation and
clarification at a senior level within the relevant agencies, for the benefit of all concerned.

We suggest that the DPP should, after consultation with senior representatives of
relevant agencies, issue guidance to prosecutors so that there may be a common
understanding about what constitutes hostility based on race under section 28 of the
Crime and Disorder Act 1998.

(iii) racist abuse of police officers

6.71

A more specific example of inconsistency is in respect of cases where a police officer is the
victim of racist abuse. This can occur in a number of ways. The offence might reflect a
straightforward insult accompanied by racist language and be committed by a white
defendant against a minority ethnic officer or by a minority ethnic defendant against a
white officer. Less obviously, it might also reflect the suggestion to a minority ethnic
officer that merely to be acting as a police officer represents a failure to identify with the
suffering of minority ethnic people.




6.72  Such incidents are usually pursued as a public order offence of racially aggravated words or
behaviour likely to cause harassment, alarm or distress (under section 31 of the Crime and
Disorder Act 1998 and section 5 of the Public Order Act 1986). When such cases reach the
CPS, different prosecutors interpret the law relating to such offences in different ways.

6.73 Some cite, by analogy, case law applicable to non-racially aggravated section 5 offences.
The case of the Director of Public Prosecutions v Orum [1989] 1 WLR 88 is authority for
the proposition that experienced police officers are expected to exhibit greater tolerance to
abuse than civilians. They are less likely, therefore, to be caused harassment, alarm or
distress.

6.74 We saw several cases of this type in our file sample. In some, prosecutors argued that the
defendant should be bound over to keep the peace or that the case should be discontinued,
because it would be difficult to establish that the police officer was likely to suffer
harassment, alarm or distress as a result of being racially abused. In some Areas, adoption
of that approach has given rise to considerable disagreement with the police.

6.75 We consider this approach to be flawed and inappropriate. Racist abuse is of a particularly
personal nature in that it attacks the very identity of the victim. That it goes beyond the
level of other forms of abuse was recognised by Parliament through the introduction of
specific racially aggravated offences with significantly increased sentencing powers. Police
officers should be encouraged to ensure that they cover the psychological impact of racist
abuse adequately in their statements.

6.76  Prosecutors using the DPP v Orum analogy convey a negative message at a time when
recruitment and retention initiatives are designed to ensure that the ethnic make-up of the
staff of prosecution agencies more accurately reflects the position in the wider society that
they serve. That is an important step towards ensuring trust and confidence in the criminal
justice system amongst members of minority ethnic communities.

6.77 We suggest that CCPs should ensure that cases in which a police officer is the victim of a
racially aggravated offence are not reduced in seriousness inappropriately.

Quality of charging decisions
(i) introduction

6.78 If, at the initial review of the case, the prosecutor decides that the evidential and public
interest tests set out in the Code are met, they must then select the most appropriate charge
or charges. They may decide to continue with the police charges or to amend or replace
them. The charges selected should:

e reflect the seriousness of the offending;

e give the courts adequate sentencing powers; and

e enable the case to be presented in a clear and simple way.

6.80

Some police officers and prosecutors appear to be less aware of Crime and Disorder Act
1998 racist alternatives to non-public order offences, for example criminal damage and
assaults. We saw quite a few cases in our sample in which incidents involving criminal
damage or assault clearly accompanied by racist hostility were pursued as basic offences,
sometimes where a racially aggravated public order offence was also charged.

We suggest that CCPs should ensure that all appropriate staff are fully aware of the
availability of all racially aggravated offences under the Crime and Disorder Act 1998.

(ii) the reduction of charges

6.81

We saw a significant number of cases in our file sample in which we considered that the
charge had been reduced inappropriately.

Chief Constable David Westwood told us of feedback received by ACPO suggesting a
strong body of opinion within the police that their substantial effort in racist incident cases
is being ‘plea bargained’ away.

Establishing the racist element in appropriate cases is particularly important. Its removal
can have a significant impact on sentencing. The courts’ approach to sentencing should be
that recommended by the Sentencing Advisory Panel in ‘Advice to the Court of Appeal — 4:
Sentencing Racially Aggravated Crime (July 2000)’. The element of racial aggravation will
normally lead to a significant addition to the penalty that would be imposed for the basic
offence.

The CPS prosecutes cases on behalf of the public at large and not just in the interests of any
particular individual. However, it should always take into account the consequences for the
victim of the decision and any views that the victim might express. Where possible,
decisions to reduce charges should only be taken after consultation with the victim. In
borderline cases, prosecutors should be careful to ensure that they have correctly
understood the wishes of the victim before accepting a guilty plea to a lesser offence. Most
regard the racist element as the key aspect of the case. External consultees regularly
representing victims told us that many would rather proceed with a racially aggravated
charge and risk losing the case altogether than accept a guilty plea to a non-racially
aggravated alternative.

In a small number of cases we found that prosecutors had endorsed files to the effect that
they had accepted a guilty plea to the non-aggravated alternative on the understanding that
they would still outline the racist behaviour to the court. That is an incorrect approach, as
the court is unable to take account of racial aggravation when sentencing in those
circumstances. Paragraph 6 of the Sentencing Advisory Panel’s advice document provides:

“...it is a serious cause for concern if charges of racially aggravated offences under
sections 29-32 are inappropriately reduced to their basic offence equivalents. This is




because the statutory scheme does not permit the court to take account of racial
aggravation at all when sentencing for any of the basic offences, where the racially
aggravated equivalent is not charged or pursued.’

6.86 We suggest that CCPs should ensure that all appropriate staff are fully aware of the
sentencing implications of removing the racial element from prosecutions.

6.87 The depth of our analysis was sometimes limited by the quality of information contained in
the files that we examined. We were not always fully apprised in respect of any discussions
or developments that might have taken place at court. The details of those are not routinely
endorsed by prosecutors (we discuss the importance of good quality file endorsements at
paragraph 7.2 to 7.12).

6.88 Nevertheless, our evidence suggests that, in a significant proportion of racist incident cases,
the charges selected and pursued by the CPS do not reflect the seriousness of the offending
or give courts adequate sentencing powers.

6.89 There is added significance to the inappropriate reduction of charges in cases where there is
likely to be further contact between the perpetrator and victim, for example, if they attend
the same place of education or if the victim has a fixed location at a particular shop or
restaurant. The perpetrator may become emboldened by the watering down of the case and
further offending is encouraged.

(iii) timeliness
6.90 There was also a performance difference in respect of the timeliness with which police
charges were amended when they were incorrect. Amendment was timely in only 56.7% of

racist incident cases compared with 61.2% in ‘similar cases’ and 68% generally. Almost
half of all decisions to reduce charges in racist incident cases were taken at court (45.1%).

6.91 A decision taken at court is not always untimely, as there may be an unexpected change in
the material circumstances. In fast tracked cases, decisions to reduce charges at court may
occur at the first hearing, rather than after significant delay.

Alternative verdicts

6.92 For cases tried in the Crown Court, the Crime and Disorder Act 1998 makes provision for
alternative verdicts in respect of certain racially aggravated offences. In addition, section 6
(3) of the Criminal Law Act 1967 allows for alternative verdicts where the jury find the
defendant not guilty of the offence specifically charged on indictment if the allegations
amount to or include an allegation of another offence

6.93 This means, for example, that a defendant charged with racially aggravated section 20
wounding can be convicted in the alternative of racially aggravated section 47 (assault
occasioning actual bodily harm), racially aggravated common assault, non-aggravated
section 20 or non-aggravated section 47 without those offences having to be added to the
indictment.

6.94

The position is less satisfactory for racist incident cases that are tried in the magistrates’
courts. In those circumstances, the prosecutor must decide whether it is necessary to add an
alternative charge or charges. This can cause practical difficulties.

It is common for defendants in racist incident cases to admit the basic offence but not the
racist element. It can then be the word of the victim against that of the alleged perpetrator
on the issue of racial aggravation. In those circumstances, some prosecutors add a ‘safety
net’ in the form of an alternative charge since not to do so runs the risk that the defendant
will be acquitted completely (if the racist element cannot be proved beyond reasonable
doubt). Other prosecutors prefer not to add an alternative option, as they fear that the
magistrates will opt for the alternative as a compromise and the true racist nature of the
offence will not be established.

There would be much merit in the Government considering whether there should be a
provision equivalent to Section 6(3) of the Criminal Law Act 1967 allowing for alternative
verdicts in the magistrates’ courts. As the law stands, we concur with the view expressed by
Terry Moore:

‘There are difficult practicalities in considering pursuing alternative charges in the
magistrates’ courts. Some prosecutors put them and others don t. There should be clear
guidance. If there is sufficient evidence of racism, the case should be pursued as racially
aggravated. Then the CPS has done its job and its up to the courts.’

The key to the decision whether to pursue an alternative charge in the magistrates’ courts is
the strength of the evidence. If the prosecutor is confident that there is a realistic prospect
of proving the racist element, there should be no need for an alternative. We have already
highlighted (at paragraphs 6.36 to 6.38) the importance of seeking further evidence of
hostility based on race in order to corroborate the complainant’s account. If such evidence
is available, there is less need for a ‘safety net’.

That is not to say that prosecutors should always add the non-aggravated alternative if the
evidence of racism is uncorroborated. It is common in general casework for uncorroborated
cases to be pursued. In the context of domestic violence, the CPS often quite properly
pursues cases amounting to the word of the complainant against that of the defendant. We
found strong support within the CPS for racist incident cases to be approached in the same
manner as domestic violence, so that there is a positive and proactive approach in
accordance with a published policy statement.

We have previously stressed the importance of maximising the level and quality of
background information. That is particularly important in cases where the evidence of
racism is uncorroborated. An early consideration of sufficient information about the
credibility of the victim and their likely performance as a witness is crucial to the quality
and timeliness of decision-making.




Discontinuance

(i) introduction

6.100 We have found that the discontinuance rate for racist incident cases exceeds the national
average and have expressed concern generally that CPS decisions are sometimes taken
where material information is missing. It is particularly important that racist incident cases
are not terminated (or reduced in seriousness) without reference to relevant evidence or
background information that might become available as a result of reasonable enquiry.

6.101 We recommend that CCPs should satisfy themselves that they have mechanisms in place
to ensure that all available and relevant information is considered by appropriate staff
before charges in racist incident cases are reduced or discontinued.

(ii) maintaining the commitment of victims and witnesses

6.102 The proportion of racist incident cases that are dropped because the prosecution runs into
practical difficulties is significantly greater than the general rate.

6.103 The proportion of cases that were discontinued in our file sample because the victim
retracted or unexpectedly failed to attend court was almost double that for general
casework. Victims may not want to come to court for a number of reasons. They may be
running their own business and not want to take time away. There is also the fear of further
abuse as a result of giving evidence against the perpetrator.

6.104 Unnecessary delay can lead to the withdrawal of victims and witnesses. The longer a case
takes to process, particularly where there are recognised factors likely to reduce
commitment, the greater is likely to be the level of attrition. The CPS should challenge
inappropriate requests for adjournment by the defence. We were not told of any measures
that are currently in place to expedite the review of racist incident cases or their progress
through the courts. Fast track procedures can ensure that cases appear quickly before the
court but not that they progress expeditiously thereafter, particularly where the charge is
contested.

6.105 We recommend that CCPs should ensure that delay is kept to a minimum in racially
aggravated cases and, in particular, should:

e consult the police and courts to consider arrangements for expediting racially
aggravated cases;

e discuss with the police ways of ensuring that, where there has been an indication that
the victim wishes to withdraw, it is investigated in timely fashion.

6.106 Victims of racism may be particularly vulnerable, because of their location and, in some
cases, isolated position within the wider community. The quality of victim and witness care

6.107

is, therefore, particularly important. Our evidence suggests that there is room for
improvement in this regard. We cover this topic in greater detail in chapter ten. Consultees
acting regularly on behalf of victims told us that if an appropriate level of support is
provided, they are more than willing to testify.

Suresh Grover said:

‘If witnesses receive quality support, it is very rare that they are reluctant to give evidence.
1t is a bit of a myth that witness failure is more of a problem in racist incident cases. If a
strategic view were taken on supporting witnesses, it would not be a problem. That would
include supplying information and commitment from the prosecution.’

(iii) timeliness

6.108

6.109

6.110

6.111

The proportion of discontinued racist incident cases that are dropped at court (rather than in
advance of a court hearing) is significantly greater than generally (69.1% compared to
53.6%).

We saw cases in our file sample that were reduced or discontinued at a very late stage,
seemingly because of a fear of taking an unpopular, but correct, decision. Some prosecutors
accept that the sensitivity and likelihood of complaint can lead to an over-cautious
approach.

Timeliness is an important element of good quality decision-making. Considerable damage
can be caused to the standing of the prosecution in the eyes of victims and members of
their communities by overdue decisions to discontinue charges. The same can be said of
late decisions to reduce charges, particularly where they remove the racial element from the
prosecution.

We recommend that CCPs should satisfy themselves that they have mechanisms in place
to ensure that racist incident cases are reviewed in timely fashion at all stages.

Developing expertise

(i) introduction

6.112

6.113

Most CPS Areas do not have specific individuals acting as a focal point for racist incident
casework. They do not have ‘specialists’ dealing with all or most racist incident cases but
rather allocate cases to the more senior lawyers.

We consider that all appropriate staff should receive the basic level of training needed and
have the opportunity to handle such cases. They may be encountered at any time and
limiting the expertise can increase the risk that they will not be prosecuted properly. It is
important that the necessary ability and knowledge is not confined to a small number of
lawyers.




(ii) establishing a network of ‘consultants’

6.114 There are obvious benefits to be gained from identifying suitable individuals to act as
‘consultants’. We envisage that they would become a reference point for difficult cases and
have responsibility for quality assurance. They would supervise race prosecutions within
the Area and have an up to date knowledge of relevant case law. They should ensure that
their CCP is kept abreast of any trends, issues and developments.

6.115 Such individuals would develop particular expertise, providing informed advice as well as
achieving consistency. They would be well placed to analyse and ensure the accuracy of
monitoring data. They could act as co-ordinators within the Areas and liase beneficially
with each other creating a national network. ‘Area consultants’ could exchange information
through the CPS internal network (Connect 42) or through an Internet forum. They must be
given the opportunity to develop expertise and there will be resource implications,
particularly in larger Areas where more than one ‘consultant’ may be required.

6.116 These individuals would also provide a focal point for engagement with representatives of
minority ethnic communities and liaison with CPS Headquarters. If a suitable counterpart
with similar responsibilities can be identified in the local constabulary, the quality of the
CPS partnership with the police in racist incident cases might be enhanced through regular
consultation and discussion.

6.117 Those designated to this role would have an important part to play in promoting awareness
and understanding of the wider issues that provide the context for decision-making and
inform the application of the prosecutors’ discretion.

6.118 The post should attract an appropriate degree of status. It should be regarded as a career
development opportunity. Other prosecutors would gain expertise through training and from
discussion with the designated consultants. The baton could be then passed when they have
acquired the requisite level of awareness and knowledge. There should be a progressive
development of expertise for all relevant staff.

6.119 We consider that this would recognise existing expertise and establish a valuable resource
for the Service in its push towards achieving and maintaining a high quality and consistent
response to racist crime.

6.120 We recommend that CCPs should identify an individual (or individuals) in their Area,
with appropriate experience and expertise, to act as a consultant in respect of racist
incident cases and fulfil a quality assurance role.

Sharing experience and achieving consistency

6.121 We have been disappointed to find inconsistency and little analysis of outcomes or evidence
of quality assurance. To some extent, that inconsistency is caused by external factors and
we have recommended further clarification, guidance and training to cover legal, evidential
and practical issues.

6.122

6.123

6.124

6.125

There does not appear to be a culture within the CPS at present of examining the context
within which the work is done. We consider that there is also a need for anti-racism training
and to increase awareness.

However, in some CPS Areas we were told that it is rare for staff to discuss race issues,
either formally or informally. Generally, we did not find that there is a natural and
spontaneous sharing of information and experience. Too much depends on the individual
and there is inconsistency.

There should be a climate that encourages an open discussion of the issues. We were told
that the lack of formal or informal discussion of race issues is partly due to a fear of
accusation as a result of inadvertently making an inappropriate comment. Whilst we accept
that this is a difficult and emotive topic, managers should encourage an open-minded
debate in which it is clear that there is no intention of accusing anyone of being racist as a
result of an innocuous comment.

We recommend that CCPs should encourage staff to discuss issues surrounding racist
incident cases and share any lessons to be learned from them in an atmosphere that is
supportive of open-minded debate.




Overview

6.126 We have highlighted several areas of uncertainty and inconsistency in racist incident
casework. We consider that there is a strong case for further updated guidance and
clarification and for the implementation of co-ordinated national training. Such training
would enable prosecutors to make better informed, high quality and consistent decisions,
particularly if it allowed them to discuss issues with staff from other Areas and/or
representatives of other agencies. Monitoring and validation procedures involving the ‘Area
consultants’ should then be used to ensure that the training has been effective.

6.127 We discussed the CPS Racist Incident Monitoring Scheme (RIMS) in chapter five of this
report where we highlighted the need, through guidance and training, to increase
understanding among staff of its purpose and benefits.

6.128 We recommend that the CPS Director of Human Resources should consider the
implementation of training for all staff dealing with racist incident cases (and the extent
to which other agencies might beneficially participate) to encompass, inter alia;

e policy, legal and evidential matters in light of recent changes;

e guidance about what constitutes hostility based on race for the purposes of the Crime
and Disorder Act 1998;

e achieving a consistent approach towards cases involving racist abuse of police
officers;

e achieving a consistent approach towards the laying of alternative charges;
e increasing awareness of relevant racial, religious and cultural factors; and

e explaining the purpose of and benefits achieved from monitoring.

PREPARING CASES

7.1

Good quality decision-making is of limited value if the subsequent handling of cases is not
thorough and professional.

File endorsements

7.2

7.3

7.4

7.5

7.6

7.7

7.8

The overall quality of initial and continuing review endorsement in racist incident cases is
unsatisfactory.

The problem is not unique to racist incident cases. We have highlighted the need for
improvement in the quality of file endorsements generally in Area Inspection reports. The
CPS Board has issued its second ‘Good Practice Note’ recently, arising from the work of
the HMCPSI and CPS Joint Standing Committee on Good Practice. That note deals with
the quality of file endorsements and provides detailed advice for Areas. There is an even
greater need to ensure that there is a satisfactory ‘audit trail” in sensitive cases that come
under more general scrutiny.

In assessing the quality of decision-making, inspectors consider the review endorsements
made by the prosecutor as part of determining whether the decisions taken were correct. In
too many cases in our file sample, we found that the review endorsements were unclear or
inadequate. It was sometimes impossible to discern whether the appropriate and relevant
considerations had been taken into account.

File endorsements should provide sufficient evidence of the prosecutor’s thinking when
taking important decisions during the life of the case. They should record progress through
the courts and the reasons for adjournments. Details of preparatory work that is carried out
on the file by prosecutors and administrative staff should also be noted. Good quality file
endorsements provide sufficient information to deal with any queries that subsequently
arise regarding the case or if there is a complaint.

Failure to record decision-making adequately makes the CPS particularly vulnerable to
criticism if a decision is challenged. This problem has become particularly acute as a result
of recent developments.

The Race Relations (Amendment) Act 2000 came into force on 2 April 2001. It places a
positive duty on the CPS to show that it does not discriminate in carrying out any of its

functions, including its decisions about casework. The fairness of CPS decision-making
will come under increasing scrutiny.

The CPS is also piloting procedures for explaining its decisions directly to victims, rather
than through the police. Full roll out is scheduled for October 2002. The quality of
explanations will be essential to the success of that scheme, in terms of promoting trust and
confidence.




7.9  Prosecutors are accountable and should be in a position to justify their decisions if required.
Direct communication means that CPS staff will be required to explain their decisions more
often in future than they have had to previously. The need for completeness and accuracy is
particularly important in racist incident cases, where the issues tend to be sensitive and
particularly emotive. That sensitivity is heightened if a racially aggravated charge has been
reduced or dropped.

7.10 It is unsatisfactory and unsafe for the Service to rely, in the absence of adequate file
endorsement, upon the recollection of the prosecutor who handled a case (if that person is
available to comment). That recollection may be incomplete or clouded by time.
Explanations of decisions of great importance to victims or other interested parties, for
example, Members of Parliament, must be well founded and reliable. They should be
arrived at only after careful reference to coherent and contemporaneous records of decision-
making.

7.11 It is unacceptable to provide an incomplete or inaccurate explanation for a sensitive
decision due to inadequate file endorsement. Providing poor quality explanations can
seriously undermine progress achieved in securing the understanding, confidence and trust
of those affected by racist crime.

7.12 We recommend that file endorsements in racist incident cases should include, where
applicable:

e the reasons for any reduction in the charge or charges, particularly in cases where a
lesser offence is pursued in place of an aggravated offence under the Crime and
Disorder Act 1998;

o sufficiently detailed reasons for discontinuance or for agreement to the defendant
being bound over to keep the peace; and

e in cases where a reduction or discontinuance occurs because the complainant or other
witness is unwilling to give evidence, the reasons for not pursuing any of the
recognised alternatives.

Instructions to counsel

7.13  Of the 586 racist incident cases in our file sample, 78 were dealt with by the Crown Court
(13.3%). We found that the quality of instructions to counsel in racist incident cases is
patchy and that the overall standard is no better than seen generally. We did not always find
an adequate analysis of the facts and likely issues or instructions about the acceptability of
pleas.

7.14  We might have expected to find that the quality of instructions is better in this type of case,
having regard to their sensitivity and the particular need to ensure that prosecuting counsel

7.16

is familiar with CPS policy and the reviewing prosecutor’s perception of the case. Details
of the local context, which should be available if our recommendation with regard to the
use of local RIMS data is implemented, would provide useful background information and
raise the awareness of counsel.

Through the then Solicitor General, the CPS made a commitment to Parliament to ensure
that lesser pleas are not accepted inappropriately and that material information is not
omitted in racist incident cases. If it is to fulfil that commitment in the Crown Court, the
CPS should provide prosecuting counsel with high quality instructions exceeding the
general standard seen in other types of case. The CPS position might also be reinforced
through local liaison between CCPs and heads of chambers.

We suggest that CCPs ensure that instructions to counsel in racist incident cases contain
an adequate analysis of the facts and likely issues, the views of the reviewing prosecutor
on the acceptability of pleas, details of CPS policy guidance and any other relevant
information.




PRESENTING CASES IN COURT

8.1

8.2

8.4

8.5

8.6

It is fundamental to the professional standards of prosecutors that they do not press for or
seek a particular level or type of penalty. However, the prosecuting advocate has an
important duty to assist the court by bringing all relevant factors to its attention. These
duties are especially important in relation to racially aggravated crime.

In addition, there is a range of serious cases dealt with in the Crown Court where the
penalty may, if the sentence is considered by the Attorney General to be unduly lenient, be
referred to the Court of Appeal under sections 35 and 36 of the Criminal Justice Act 1988.
The prosecuting advocate has the primary responsibility in such cases for initiating the
process which leads to review by the Attorney General. At present, racially aggravated
offences under sections 29 to 32 of the Crime and Disorder Act 1998 are not covered by
these provisions. At our consultation seminar, we found that there was substantial support
for appropriate specifically racially aggravated offences to be added to the categories in
which the sentence may be reviewed.

Even if the charge is not a specifically racially aggravated one under sections 29 to 32, the
law still requires that the racial aggravation be taken into account for sentencing purposes
as a factor increasing the seriousness if the offence is not one that has a statutory racially
aggravated alternative, for example, theft.

The relevance of racial aggravation to the sentence also means that prosecutors must
carefully consider the implications when deciding whether to accept a plea either to a lesser
offence or on such a basis that the allegation of racial aggravation will not be pursued.

Proper discharge of these duties requires that the prosecutor should have available all the
necessary information about the circumstances of the offence, the defendant and the
background to the offences where that may indicate the root and nature of the racial
aggravation. Where the proceedings relate to a specifically racially aggravated offence
under the Crime and Disorder Act 1998, much of that information will be the same
evidence on which the prosecution relies to prove its case. But where the offence is a more
general one (for example, dangerous driving), the evidence to establish racial aggravation
may be separate as part of the background information. The prosecutor must marshal this to
ensure that it is placed firmly and objectively before the court.

It is against this background that we turn to consider the presentation of specifically racially
aggravated offences, other offences where there is evidence of racial motivation and issues
relating to the acceptance of pleas. Our review has been file based and inspectors were not
present in court when the cases in our sample were dealt with to assess how effectively
prosecutors deployed evidence and information about racial aggravation that had been
gathered.




Offences under sections 29 to 32 of the Crime and Disorder Act 1998

8.7  We received inconsistent evidence about the impact of the new offences. Some Areas now
find it easier to bring the racist element to the attention of the court whereas others find it
more difficult. We were told that this is because magistrates and judges take varying
approaches. This is related to the issue already discussed, in the context of the quality of
review, about differing interpretations of the requisite hostility based on race (see
paragraphs 6.59 to 6.70 ante). Some courts apply a narrower view of that test than others
and are less willing to convict of racially aggravated offences as a result.

8.8  Some prosecutors consider that the new offences had made things significantly more
difficult, one told us:

I find it almost impossible to prove racism under the new offences. We are told to put the
non-racial alternative as back up. I would like to nail my colours to the mast but find that
the courts are reluctant to convict of racism. I recently pursued a case where there was
strong evidence of racist hostility so I did not add the non-aggravated alternative. The
defendant would have pleaded guilty to that. At trial, the defendant was inexplicably
acquitted.’

8.9  Other prosecutors take the opposite view. One told us:

‘The new offences make things more straightforward. We know what we have to prove. The
racist element tends to be an integral part of the evidence and the issue is whether the
victim is believed or not. Once the racism is proved, there is no argument at the sentencing
stage.’

8.10 In one of the Areas that we visited, we were told that two magistrates’ courts, no more than
a few miles apart, take completely different approaches. CPS decision-making in racist
incident cases is therefore influenced heavily by the location of the court and what is
known about its attitude.

8.11 It is very difficult for the CPS to provide a consistent national response to racist incident
cases if it has to operate in a climate of inconsistent interpretation of the legislation by the
courts. We have discussed our concerns about this unsatisfactory position in some detail
earlier in this report and highlighted the need for urgent consultation and clarification, so
that the correct way forward may be identified.

8.12 We consider that there is some scope in relation to cases dealt with in the magistrates’
courts to test adverse rulings on appeal. However, the more serious cases are in the Crown
Court where the prosecution has at present only a very limited right of interlocutory appeal
on a point of law - seldom if ever relevant to such cases. The prosecution is therefore
effectively without a remedy when confronted with a case in which a judge either rules
against it or gives a clear indication that, if the case is pursued it will fail on the particular
point. The Law Commission has recently proposed that prosecutors should, in certain

circumstances, have greater rights of appeal. We express the hope that these proposals will
be taken forward in a manner which addresses the problem we have identified.

Other offences committed in circumstances of racial aggravation

8.13

8.14

8.16

8.17

8.18

Where an offence is not capable of being charged as a specifically racially aggravated
offence, but there is evidence of racial aggravation, it must be brought to the attention of
the court where it is proper so to do. The court is then under a statutory duty to treat the
racial aggravation as a factor increasing the seriousness of the offence (section 153 of the
Powers of Criminal Courts (Sentencing) Act 2000 - formerly section 82 of the Crime and
Disorder Act 1998).

The number of cases falling within this category has diminished significantly following the
implementation of the Crime and Disorder Act 1998. A large majority of racist incident
cases are now pursued under those provisions. Of 581 cases in our sample (in which there
was sufficient information to tell) we considered that it was appropriate for 485 to be
pursued initially under the Crime and Disorder Act 1998 (83.5%). A breakdown of the
offences that were ultimately pursued is provided at Annex C to this report.

We examined a significant number of cases in which the final offence was not a specifically
racially aggravated one or a non-aggravated alternative (e.g. common assault). In such
cases the racism might be overt, for example where the allegation involves the making of
offensive and annoying telephone calls. In other cases, for example, of theft, there might
not be any direct evidence of racism and it may be necessary to invite the court to infer that
the offence was committed in circumstances of racial aggravation.

It is in the latter type of case that the quality of background information takes on particular
importance.

Guidance to prosecutors is provided by paragraphs 3a.52 and 53 of the CPS Prosecution
Manual. That states:

‘In such cases, the admissible evidence and any other relevant material must be assessed
carefully to determine whether the totality of the material is sufficient to justify drawing the
inference’.

‘If you conclude that it is proper to draw an inference, appropriate background
information which can be supported by admissible evidence should be presented to the
court. While it is for the court to draw the inference, the duty is on you to present the
material which supports the contention of motivation based on racial hostility.’

Relevant background information is not supplied routinely by the police or requested by the
CPS. We have expressed concern generally in chapter six about the level and quality of
information that is taken into account by prosecutors when making decisions.




8.19

8.20

We found very few cases of inferred racism in our file sample. Such cases can reflect a
more subtle and premeditated form of racist behaviour. They must not be overlooked.

In cases where racial aggravation is established, whether by direct evidence of overt racism
or by inference, it is particularly important that the full extent of the psychological impact
upon the victim is brought to the attention of the court, so that it may have a direct bearing
on sentence.

Acceptance of pleas

8.21

8.22

8.23

8.24

Paragraphs 6.8 to 6.128 set out our findings in relation to the review of racially aggravated
cases to determine whether the proceedings should continue and, if so, on what charge.
There is a significant proportion of cases where that decision is revisited in the context of
the defendant’s willingness to plead guilty to a different (usually lesser) charge. We found a
similar degree of uncertainty amongst prosecutors about when it was appropriate to accept
pleas and in particular to pursue basic alternatives to racially aggravated charges brought
under the Crime and Disorder Act 1998. Once again, prosecutorial discretion seemed to be
influenced by perceptions as to the likely attitude of the particular court.

Alan Kirkwood explained some of the factors that can influence prosecutors in deciding to
accept a guilty plea to a lesser alternative:

‘Acceptance of lesser pleas is common. Even if we choose to pursue a racially aggravated
offence, there is a tendency to reduce when we get to court, particularly if the victim does
not really want to give evidence. The ‘bird in the hand’ argument is advanced. There is
anecdotal criticism that the CPS accepts pleas too readily, but faced with a nervous and
reluctant witness, it is sometimes difficult to resist. When this situation arises, it is
important that the prosecutor, before deciding whether to accept a plea, seeks the victim’s
views personally. Taking time to put a nervous victim at ease, as well as explaining the
consequences of accepting a plea to a lesser offence, can provide much needed support
and reassurance and will ensure that the right decision is taken.’

We examined the extent to which charges are reduced and at what stage. We also
endeavoured to assess whether such action was properly taken.

The level of charge was reduced in 155 of the 586 racist incident cases in our file sample
(26.5%). In 65 of those 155 cases, the reduction was from a racially aggravated charge to a
non-aggravated alternative (41.9%), as opposed to from a racially aggravated charge to a
lesser racially aggravated charge. This is a particularly significant step, as it means that the
racist element is removed from the case and cannot be taken into account in sentencing.

We have already expressed concern about the quality of decisions to reduce charges and
their timeliness in detail in chapter six. We considered that the reduction was inappropriate
in 28.1% of cases in our file sample in which the charge was reduced. We also considered

8.28

that there had been an inappropriate acceptance of pleas in 18.7% of racist incident cases in
which pleas were accepted. That was more than twice the comparative rate found for
general casework (8.5%). Almost half of all decisions to reduce charges in racist incident
cases were taken at court (45.1%).

Accepting the ‘bird in the hand’ may not necessarily be the most appropriate outcome. We
spoke to several external consultees who regularly provide support and advice to victims of
racist crime. They provided cogent evidence that victims usually regard the racist element
as the most important aspect of the case. If told that there is a realistic prospect of
conviction, most would rather proceed with a racially aggravated charge and risk losing
altogether, rather than accept a guilty plea to a non-racially aggravated alternative.

Suresh Grover told us:

‘No one wants to lose cases but victims tend to be very angry if the racist element is not
presented as a feature. It is more important to victims than conviction. They want to be
believed by the prosecution and see justice.’

In some cases, it is clear that the victim is reluctant to testify and that it is appropriate to
accept a lesser plea. However, where the position is less straightforward, prosecutors should
be careful to ensure that they do not make incorrect assumptions and fully understand the
wishes of victims. A victim’s decision to agree to the acceptance of a lesser plea should
always be properly informed.

Sentencing

8.29

8.30

Prosecutors do not at present have a role in sentencing beyond the duties referred to in
paragraphs 8.1 to 8.6 above. However, we received many comments during our review
about a lack of consistency and firmness of sentencing in some courts. As we have already
mentioned (at paragraph 8.2) the provisions of sections 35 and 36 of the Criminal Justice
Act 1988 dealing with unduly lenient sentences do not include racially aggravated offences.
There is a strong case that they should - and this could be achieved by subordinate
legislation.

We recommend that the Attorney General should consider seeking an extension to his
powers to refer unduly lenient sentences to the Court of Appeal to include all racially
aggravated offences dealt with in the Crown Court.

Conclusion

8.31

Our overall conclusion in relation to case presentation is that in the large majority of cases
racially aggravated offences are pursued to their proper conclusion. But the handling of a
significant minority would be improved if the prosecutor had better background
information about the offence and the victim, especially the effect which it had had on him




or her, and the victim’s likely attitude to giving evidence. Greater consistency of approach
by the courts would also assist in achieving more confident and consistent handling by
prosecutors. Consideration should be given to extending the powers of the Attorney General
in relation to unduly lenient sentences.

CASES OF INCITEMENT TO RACIAL HATRED

9.1

9.2

9.3

9.4

9.5

9.6

Part 3 of the Public Order Act 1986 creates a number of offences, the essence of which is
some form of behaviour intended or likely to stir up racial hatred. Details of the relevant
offences are set out at Annex F to this report. These offences relate to:

using words or behaviour or displaying written material stirring up racial hatred
(section 18);

e publishing or distributing written material stirring up racial hatred (section 19);

e public performance of a play stirring up racial hatred (section 20);

e  distributing, showing or playing a recording stirring up racial hatred (section 21); and
e  broadcasting a programme stirring up racial hatred (section 22).

We were specifically invited to examine the reasons why the number of cases pursued
under part 3 of the Public Order Act 1986 appears to have fallen considerably. We also
consulted representatives of the CPS Casework Directorate and Legal Secretariat to the
Law Officers (LSLO) because proceedings for these offences require the consent of the
Attorney General. We invited the 42 CCPs to submit written evidence.

All such cases are channelled through the CPS Casework Directorate and considered by an
experienced lawyer from the LSLO before they are put before the Attorney General. Cases
range in seriousness from long-standing perpetrators downwards. Sometimes written
information containing racist language is handed out in public houses.

CPS procedures now require that, in order to achieve consistency in this specialist area,
cases should be referred direct to the Casework Directorate within CPS Headquarters. The
police will deal directly with the Casework Directorate. On occasions, these procedures are
not followed.

It is rare for the police to charge without advice and the Casework Directorate usually takes
over the case before charge. The police tend to approach them at an early stage for advice
on specific literature. Sometimes it is extremely difficult to find the evidence on which to
base a case as the literature tends to be subtly written and the perpetrators may be difficult
to identify.

In our interview at the LSLO, we were told that the perpetrators are predominantly white
and tend to be linked to known racist groups. Most cases deal with low-level offenders
rather than the organisers.




9.7

9.8

9.9

9.12

The Casework Directorate usually considers only the evidential test of the Code; this may
involve advising the police to carry out further enquiries before submitting papers to the
Attorney General. He will take the final decision. We were told that some cases slip
through the net and are referred straight to the LSLO by Areas.

There is an overview by the LSLO of whether the evidential test is satisfied. A lawyer from
the LSLO considers the public interest factors and whether there are specific issues for the
Law Officers. There is a presumption that where the evidence discloses an offence of
incitement to racial hatred, the public interest will require a prosecution. It is for the
Attorney General to finally decide whether or not to prosecute. In practice, almost all
applications for consent are granted.

We were provided with a breakdown of cases of alleged incitement to racial hatred handled
by the LSLO between 1988 and 2000. It is apparent that a high point occurred between
1995 and 1997 and that the numbers have gone down since then. It was equally apparent,
however, that the numbers of cases per year between 1988 and 1994 were very similar to
those seen since 1997. This suggests to us that there was a significant increase during that
three-year period followed by a return to previous levels, rather than a general decline over
a longer period.

Nevertheless, we have sought to establish why there has been a reduction in the number of
such cases submitted to the LSLO since 1997.

The view of those responsible for handling such cases was that the reduction reflected a
change of approach by the police:

‘It is not that we are turning more cases down, the police do not seem to be bringing as
many cases. We also don 't see as many initiatives from the police as we used to. Cases tend
to be based upon police intelligence and don 't just come along. Part 3 offences do not seem
to be targeted as much as they were in the past. I'm not sure whether the 90s bulge was
because of police operations or whether it is a resource issue.’

We are grateful to the significant number of CCPs who responded to our invitation to
comment. They confirmed that a small number of cases are submitted for consideration
each year and that most relate to the possession or distribution of racially inflammatory
written material.

Racist behaviour which could previously have fallen within part 3 of the Public Order Act
1986 may now be covered by specifically racially aggravated offences introduced by the
Crime and Disorder Act 1998. That Act came into force on 30 September 1998. This
enables cases to be progressed more quickly and avoids the need for an application to the
Attorney General — which can be a cumbersome process.

9.14

9.19

The impression gained from the evidence that we have received is that the police are now
more inclined to use these specific offences to address racist behaviour. This means that
some offences that were previously submitted for consideration under part 3 of the 1986 are
now being charged under the 1998 Act. It would also appear that the casework referral
guidance is unclear and the police are submitting some part 3 charges to the CPS Areas,
rather than to the Casework Directorate.

This would explain the fall off in part 3 cases since the Crime and Disorder Act was
implemented.

A prosecutor in one Area that we visited provided an example of such a case that had not
been referred directly to the Casework Directorate:

‘Sometimes the police can go over the top and charge a part 3 offence inappropriately. We
had a case in which a defendant was having a bad day at the DSS. He put racist comments
on a form and handed it in. We reduced the charge from a part 3 allegation to a racially
aggravated public order offence’

Evidence received from the CCPs provided further confirmation. As one put it:

‘We receive very few such cases — less than 5 or so a year, and they are invariably
overcharged. With the advent of the statutorily racially aggravated offences, such instances
have become even more rare.’

Whilst this might explain the reduction in the number of part 3 cases, we are concerned to
find that there is uncertainty about casework referral. This has been identified as a specialist
area and cases should be referred to lawyers with relevant experience and expertise in the
field. It is important that part 3 offences are always pursued in appropriate cases. If cases
are not referred correctly, there is the danger that they will be reduced inappropriately or
not pursued at a level reflecting the gravity of the offending.

We recommend that the CPS should consult with the police nationally to ensure that
cases properly charged under part 3 of the Public Order Act 1986, requiring the consent
of the Attorney General, are referred directly to the CPS Casework Directorate.




TREATMENT OF VICTIMS AND WITNESSES

Minority ethnic witnesses generally

10.1  Our original methodology contemplated a detailed consideration of the experiences of
minority ethnic witnesses in cases generally, rather than merely those involved in racist
incident cases. We envisaged distributing questionnaires and following them up in
appropriate cases with court observations and interviews, to provide the opportunity for
witnesses to comment more fully on their experiences.

10.2  We discovered, in the early stages of planning, that the Home Office intended to carry out a
wider survey of witness satisfaction levels. That exercise would be on a larger scale than
we could resource and would cover the same ground. We decided, therefore, that our
review should consider the Home Office findings and attempt to build on them.

10.3  The results from the Home Office Survey were published in Home Office Research Study
230 Witness satisfaction: findings from the Witness Satisfaction Survey 2000.

10.4  Unfortunately, the number of minority ethnic witnesses identified in the survey proved
insufficient to provide any statistically valid results. The Home Office intends to increase
the sample of minority ethnic witnesses for the 2002 survey.

Witnesses to racist crime

10.5 The introduction to the CPS public statement on the treatment of victims and witnesses
provides (at paragraph 1.1):

‘It is vital that victims of, and witnesses to, crime have faith in the criminal justice system.
The Crown Prosecution Service is at the heart of that system and the manner in which the
CPS treats victims and witnesses is extremely important.’

10.6  Victims of racist crime are often particularly vulnerable. A fixed location can mean that
they are susceptible to intimidation or further attack. They may be isolated and lack the
level of support that is available to members of the ethnic majority. There may be language
difficulties that present a barrier to effective communication. The Trials Issues Group (TIG)
has published guidance on the use of interpreters in criminal proceedings. The guidance
advocates the use of the National Register of Public Service Interpreters for spoken
language and suggests alternative sources when difficulties arise in finding a suitable
interpreter for a particular language. In some parts of the country there is a shortage of
suitable interpreters. Her Majesty’s Magistrates’ Courts Service Inspectorate (HMMCSI), in
its report on ‘The Review of the Use of Sign and Foreign Language Interpreters in the
Magistrates’ Courts Service (October 2001), has found (at paragraph 2.35) that some court
centres:




10.7

10.8

10.9

10.10

10.11

10.12

‘would find it difficult to meet the needs of their foreign language population, as they
either have no National Register interpreters at all or, where they do have local
interpreters, they are for languages other than those in the greatest demand.’

Historically, the racist crimes that are brought to the attention of the authorities have
represented a very small proportion of the overall number of such offences. Cases that
result in charges being brought by the police represent the small tip of a large iceberg.

Research into the reasons for the low levels of reporting in the past suggested that many
victims of racist offences had such little confidence in the criminal justice system that it
was seen as irrelevant. Their perception, often born of experience, was that the criminal
process provided little or no protection against further harassment of those who it expected
to give evidence. It can make victims feel considerably more anxious and stressed than they
were. Victims have been seen as having little right to information or explanation. The
criminal trial process has been regarded more as putting the victim on trial, in facing hostile
cross-examination in public while the defendant may exercise his right not to give
evidence. As a result, victims have put up with racism until a very serious crime is
committed.

Improving the performance of the CPS in racist incident cases will have little impact if
most victims are unwilling to report matters to the police. Recent figures have shown that
the levels of reporting have increased dramatically following the widening of the definition
of a racist incident. That welcome improvement might be lost, if victims and witnesses are
dissatisfied by the way in which they are treated if the matter is pursued to trial.

The quality of victim and witness care in racist incident cases is particularly important.
Providing a high-quality service to victims and witnesses can go a long way towards
increasing the trust and confidence in the criminal justice system amongst members of
minority ethnic communities. That should maintain and increase the levels of reporting, the
number of successful prosecutions and maximise the opportunity for the courts to impose
deterrent sentences.

In smaller close-knit communities, the impact of the quality of CPS performance is
heightened. There tends to be a greater awareness of the existence of pending prosecutions
and sharing of experiences, positive or negative. Negative experiences or perceptions about
the CPS performance in a case may be communicated quickly beyond the immediate family
and associates of a disappointed victim. Similarly, the opportunity for dissemination of
positive experience is greater.

We might have expected to find that the quality of witness care in racist incident cases is
above average. Although we were given some examples of excellent witness care,
generally, our evidence suggests that this is not the case. Both internal and external
consultees told us consistently that the quality of victim and witness care is not always
satisfactory and no better than experienced generally.

10.13

10.14

10.15
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10.18

The view expressed by one prosecutor, dealing regularly with racist incident cases, was not
untypical:

‘The CPS has a lot to learn about witness care. Problems with minority ethnic witnesses
are worse than generally but the standard is unsatisfactory across the board. The criminal
Jjustice system is impersonal and the CPS does not do enough.’

In some Areas, more effective liaison with the local courts about listing arrangements may
have a positive effect. A prosecutor, from a busy Area, told us:

‘We flag up cases in which there are language difficulties and the need for an interpreter.
Special care is taken to keep witnesses away from defendants. However, we are caused
major problems by courts multiple listing of trials. We are unable to spend any time with
victims. The courts don 't appear to give listing priority to racist incident cases. Interpreters
attend and are told that there is insufficient court time. This is a waste of resources.
Multiple listing also means that we sometimes have to prosecute racist incident trials with
limited opportunity to prepare.’

In some cases, the quality of witness care can be crucial to the success of the prosecution.
Suresh Grover told us that it is very rare for witnesses to be reluctant to give evidence if
they receive quality support.

Senior representatives of Victim Support said that there is work to do in improving the level
of understanding. As one put it:

‘Victims and witnesses from ethnic minorities do not appear to be treated any differently to
other witnesses. There is a lack of understanding of the CPS role. They tend to know who
the police are because they have a high profile. Beyond that, it is confusing. There might be
understanding at community leader level, but it does not always percolate down.’

As long ago as 1994, the Home Affairs Committee, in its third report on Racial Attacks and
Harassment, recommended (at paragraph 54):

‘that the CPS should always seek to explain their actions to victims of racial incidents
when charges are downgraded, or when cases are discontinued.’

External consultees, including advocacy agencies, acting on behalf of victims told us that
the CPS has, in the past, been reluctant to explain its decisions and provide relevant
information. If decisions to reduce or discontinue are not explained adequately, adverse
assumptions are sometimes made inappropriately about the efficiency of the prosecution.
That can have a detrimental impact, in terms of the level of confidence in the prosecution
amongst minority ethnic communities. There is a feeling amongst support groups that, in
some cases, there has been a tendency to hide behind bland stock phrases.
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As Suresh Grover put it:

‘The quality of explanation is much better in serious and high profile cases. The CPS have
sat with families and explained their decision-making. In less serious cases, it is always
just ‘insufficient evidence’. We don 't know whether there has been a full and proper
investigation. It would help our working practices and provide guidance for future
investigations if fuller explanations were given.’

The CPS is implementing new procedures for explaining its decisions directly in cases with
an identifiable victim, rather than through the police. Victims will be contacted, by
telephone or letter:

e to inform them of a decision to drop or substantially alter a charge; and

e to explain the reasons for the decision.

If the victim is not satisfied with the explanation, the CPS will offer a face-to-face meeting
in cases of death, child abuse, serious sexual offences, racially aggravated offences and any
other offence at the prosecutor’s discretion.

Completion of training and the roll out of these procedures is scheduled for October 2002.
The quality of the explanations that are provided to victims will be essential to the success
of the scheme.

We were heartened to receive a positive example of good practice in communicating with a
victim that has improved the standing of the CPS amongst victims and victim’s
representatives.

We consider that direct and appropriate communication of this nature is clearly the way
forward for the Service. A general perception that charges are inappropriately dropped or
reduced can only be reversed, and confidence in the prosecution increased, if such
decisions are justified to victims and adequately explained.

CCPs will wish to ensure that adequate explanations are provided to victims in racist
incident cases for decisions to discontinue or to reduce charges, particularly in cases where
a lesser offence is pursued in place of an aggravated offence under the Crime and Disorder
Act 1998.

LIAISON AND COMMUNITY ENGAGEMENT

11.1

11.2

11.3

11.4

11.5

11.6

It is widely recognised that the adoption of a ‘joined-up’ partnership approach within the
criminal justice system by relevant agencies to shared problems has a greater impact than
where each agency operates in isolation, approaching the same issues in differing ways.
The latter can give rise to conflicting practices and inefficiency.

Representatives of the CPS meet regularly with their counterparts from other agencies to
discuss a wide variety of issues of common interest. Much has been achieved for the
benefit of the agencies and those whom they serve through close co-operation and by the
agreement of complementary protocols and procedures.

CPS Headquarters actively encourages liaison on issues surrounding racist incidents, not
only with other agencies but also with minority ethnic community representatives. CPS
policy is to encourage a partnership approach and for Chief Crown Prosecutors to develop
links with the local community. Whilst there is extensive evidence of such relationships
being developed, in some Areas CPS representation is not felt to be at a sufficiently senior
level. Not all CCPs have a sufficiently high profile amongst minority ethnic communities.

Gurbux Singh told us:

‘It is a welcome new role for CCPs to reach out into their communities. We have not,
however, received much evidence of CCPs successfully doing so. There has been good
feedback from some Areas, but generally not much. The message from local Racial
Equality Councils is that CPS representation is not at a sufficiently senior level to have any
credible impact.’

The Glidewell report envisaged that CCPs might achieve a similar profile and standing to
Chief Constables. Chief Constable David Westwood also suggested that there is more that
can be done in this regard:

‘Most CCPs are not reaching out into the communities in the way that I do. There is a
feeling that they shy away from it. The reason given is the need to preserve a judicial
independence. However, their independence is not compromised at a strategic level. I don't
tend to see the CCPs at the type of meetings that I attend. They do not yet appear to have
the same status, role and functions in the community as the Chief Constables.’

Chief Crown Prosecutors have a pivotal role to play in raising the profile of the CPS within
the minority ethnic communities and securing confidence that it will provide a high quality
service in racist incident casework. They should not make assumptions as to the most
effective approach towards achieving this aim. Consultation with suitable representatives of
minority ethnic groups should identify the best method.




11.7  We found that liaison at a practitioner level between the CPS and other agencies on race
issues is patchy. We were told that it is very good in some Areas but non-existent in others.

11.8  We consider that the CPS should do more to utilise the experiences of its minority ethnic
staff. They have an insight that other staff do not necessarily possess and might be expected
to bring a higher level of awareness and understanding to bear in their decision-making,
scrutiny of police charges and practice in court. We have discussed, at paragraphs 6.121 to
6.125, the need for open-minded debate. Regular sharing of perspectives between white and
minority ethnic staff on contentious issues should increase the general level of awareness.
One prosecutor put this point to us quite forcefully:

‘The CPS needs to make more use of the added value provided by the experience of its
black staff. It needs to allow prosecutors and caseworkers the right degree of support to
operate in the communities. It needs to get around the table and reach out. We need to
widen the prosecutor s perspective, even if that means taking them out of court for a time.
If prosecutors are seen as having more of a social role, they can have a greater impact.
Otherwise, they are divorced from the issues.’

11.9

11.10

11.11

11.12

We are convinced that there are significant benefits that can be achieved from meaningful
liaison with representatives of minority ethnic communities. There must be a dialogue. That
was clearly evident from the experiences of one CCP:

‘Liaison has been extremely beneficial. Few in the CPS were aware of the scale of the
problem. Previously, there had been little contact with the views, concerns and fears of the
communities. It has also addressed a general ignorance about the role of the CPS. It has
been extremely useful to get this across. Reporting has increased. We have been able to
reach out to the community. We have gained valuable information about how to deal with
witnesses correctly and human awareness. It has been eye opening and has kick-started
our efforts in respect of training.’

To summarise, there are benefits to both the minority ethnic communities and the CPS from
regular and effective liaison:

e it enables CPS staff to broaden their awareness and understanding of race issues so that
decisions and case-handling are better informed;

e it can provide minority ethnic communities with an understanding of the work and
approach of the CPS which enables them to see individual decisions in their proper
context;

e the CPS benefits by minimising the risk of unwarranted public criticism; and

e proper dialogue will not only increase public confidence but is likely to provide a
greater level of co-operation between minority ethnic communities and the prosecuting
authorities.

On 12 June 2001, the CPS Board issued its first ‘Good Practice Note’ arising from the work
of the HMCPSI and CPS Joint Standing Committee on Good Practice. It deals with the
developing of community links and provides detailed advice for Areas on achieving
effective community engagement. It sets out guiding principles, examples of ways in which
effective engagement can be achieved and draws attention to potential constraints. The CPS
has also been running community engagement seminars across the country since November
2001.

We recommend that CCPs should ensure, consulting with representatives of minority
ethnic communities as appropriate, that;

o they personally and the CPS generally has a sufficiently high profile amongst
members of local minority ethnic communities;

e there is appropriate liaison at a practitioner level between the CPS and other relevant
agencies on race issues;

e staff participating in such liaison are of appropriate seniority.
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11.13 In some cases, the views of the victim and other relevant information are known to a victim CASES INVOLVING MINORITY ETHNIC

support and incident monitoring group. Consultation between the CPS and monitoring

groups has been sporadic and not always as fruitful as both parties would wish it to be. DEFENDANTS
Quite properly, the CPS has been careful to retain its independence at all times. It must
prosecute cases on behalf of the public and not just in the interests of the victim. INTRODUCTION
11.14 Without compromising independence, we consider that there is greater scope for liaison
between the CPS and the monitoring groups, in the interests of ensuring that decision- 12.1 The CPS was set up as an independent prosecution service to achieve fairness and
making in racist incident cases is properly informed and that victims receive an appropriate consistency in prosecution decisions and the proceedings which follow. It applies clear,
level of support and assistance. publicly stated principles set out in the Code for Crown Prosecutors which requires that all

citizens should be treated equally.

11.15 We suggest that CCPs inquire whether there are racist incident monitoring groups ) )
operating in their Areas able to supplement the levels of information available to 12.2 We make no apology for repeating paragraph 2.2 of the Code which states:
prosecutors to assist their decision-making and, where appropriate, liase with them.

‘Crown Prosecutors must be fair, independent and objective. They must not let any
personal views about ethnic or national origin, sex, religious beliefs, political views or the
sexual orientation of the suspect, victim or witness influence their decisions. They must not
be affected by improper or undue pressure from any source.’

12.3 A major purpose of our review has been to establish the quality of CPS decision-making in
cases involving defendants from minority ethnic groups and compare it with the quality of
decisions in cases where the defendant is not a member of a minority ethnic group.

12.4  There has been no directly comparable exercise. Dr Bonny Mhlanga’s study in 1999, ‘Race
and Crown Prosecution Service Decisions’, set out to assess the influence of the ethnic
factors in decisions made by the CPS relating to 5,517 young offenders who came to its
notice during a two-month period (September — October 1996). Although our exercise was
a wider one, the broad issues were the same.

12.5 Whereas earlier research had suggested that members of minority ethnic groups received
harsher treatment from the police and courts, Dr Mhlanga found that Asian, black and other
minority ethnic defendants often receive more favourable outcomes from prosecutors’
decisions than their white counterparts. He suggested that the underlying explanatory
factors accounting for the differences required further exploration. We have attempted to
build upon this valuable research.

Methodology

12.6  The Areas (other than London) were asked to submit their first 100 cases charged after
1 January 2000 and finalised before 30 September 2000 in which the defendant was a
member of a minority ethnic group. We expected that some Areas would have a shortfall
because of their ethnic composition. For CPS London, the target sample was 500 cases
divided appropriately by borough. Additional cases were subsequently sought from two of
the larger Areas namely West Midlands and West Yorkshire to produce an overall file
sample of 1831 cases.

7 Review of Casework Having
a Minority Ethnic Dimension
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12.7 Paragraph 2.7 of this report describes the direct comparison effected between this file
sample and the 1,255 cases which formed a control sample from the same 16 Areas and in
which the defendant was not from a minority ethnic group. For the purposes of comparison,
we refer to these as “white defendants” even though our minority ethnic defendant category
also included some defendants who were white in appearance, for example, Eastern
European.

12.8  Our conclusions are therefore based on consideration of a total of 3,066 cases. Our
approach to such assessments was set out briefly at paragraphs 2.3 and 2.5 in the context of
racially aggravated offences. The same principles apply. Each case was examined initially
by an experienced Legal Inspector (a solicitor or barrister). If that inspector disagreed with
a decision, it meant that he or she considered that it was wrong in principle; a decision
would not be classified as ‘incorrect’ merely because the inspector might have come to a
different conclusion. The Deputy Chief Inspector provided a ‘second opinion’ in relation to
decisions considered to be incorrect.

Reviewing cases

12.9 We found that the quality of initial review in cases involving minority ethnic defendants is
good and on a par with the general standard. We agreed with the application by the
prosecutor of the evidential test at initial review in almost all cases in our file sample
(99.3%). The comparative figure for our control sample of white defendants was 99%. The
data comparison is set out in more detail at table 9 of Annex C to this report.

12.10 Similarly, we considered that almost all applications by prosecutors of the public interest
test at initial review in our file sample were correct (99.7%).

12.11 We saw few cases where we considered that the decision whether to accept the case for
prosecution at initial review was wrong in principle — even though we might not have made
the same decision ourselves or might have pursued a different charge to that selected by the
prosecutor.

Selection of the appropriate charge

12.12 If the evidential and public interest tests of the Code are met so that a case is accepted for
prosecution, the prosecutor must then determine the most appropriate charge or charges.
Charges should reflect the seriousness of the offending, give the court adequate sentencing
powers and enable the case to be presented in a clear and simple way.

12.13 As with racist incident cases, in order to assess the quality of charging in cases involving
minority ethnic defendants, we used the same questionnaire that is applied to the general
file sample in Area inspections. This meant that we could directly compare charging
decisions in cases involving minority ethnic defendants with those in respect of white
defendants for the 16 CPS Areas that assisted the thematic review.
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12.14

12.15

12.16

12.17

12.18

12.19

Reviewing Cases

In assessing the quality of charging, where we considered that the charge pursued was
incorrect, we recorded the reason within the following categories

e the level of charge was too high (overcharged);

e the level of charge was too low (undercharged);

e the wrong charge had been pursued (although at the right level);
e there was a minor cosmetic error; or

e any other reason.

We found that there is a greater tendency for the police to overcharge in cases involving
minority ethnic defendants. The charge laid by the police was incorrect in 188 cases in our
file sample of cases involving 1831 minority ethnic defendants (10.3%). Of those cases, the
police had overcharged in 123 (6.7%). The comparative figure for overcharging of white
defendants in our control sample of 1255 white defendants was 5.3% (67 cases). The data
comparison is set out in more detail at table 10 of Annex C to this report.

At the initial review of a case, the prosecutor may continue with the police charge or decide
to amend or replace it. After that review, for these purposes, the offence then pursued
becomes ‘the CPS charge’ (even if the police charge is unaltered).

We did not find that the CPS is more likely to overcharge minority ethnic defendants at
initial review. The CPS charge was incorrect in 78 cases in our file sample of cases with
minority ethnic defendants (4.3%). The CPS had overcharged in 47 (2.6%) cases involving
minority ethnic defendants. The comparative figure for CPS overcharging of white
defendants in our control sample was slightly greater (3.4% - 43 cases).

At initial review, our evidence suggests that the CPS is addressing overcharging of minority
ethnic defendants to a degree. Of the 123 cases that were overcharged by the police, 33
remained overcharged after consideration by the CPS (26.8%). In the remaining 14 cases
(of the 47), the prosecutor had overcharged by increasing the police charge inappropriately.

It appears, however, that prosecutors rectify overcharging in almost all cases by the time
that they are finalised. The proportion of cases in which the final charge reflected the
gravity of offending was almost identical for minority ethnic and white defendants — 97.4%
and 98.4% respectively. These figures, reflecting general casework, mask differences in
respect of some types of offence. In comparing public order cases, for example, we found
that the CPS is less likely to get the final charges right in respect of minority ethnic
defendants. They reflected the gravity of offending in 98.1% of cases involving white
defendants compared to 91.9% for black defendants and 94.8% for Asian defendants.
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12.20 Statistics published by the Home Office pursuant to section 95 of the Criminal Justice Act
1991, in addition to revealing apparent differences in the treatment of white and minority
ethnic defendants in the criminal justice system, have shown small variations between black
and Asian defendants. We also found some evidence of this in the context of public order
and assault cases, where there tends to be a wider discretion in charge selection than, for
example, in cases of dishonesty. We have already mentioned one example in paragraph
12.19 above. In cases of assault, we found that the police charges were correct in 91.5% of
cases involving Asian defendants compared to 86.2% for black defendants. The
comparative figures for whether the CPS ultimately applied the charging standard correctly
were 97.7% and 95.6% respectively. The data comparison is set out more fully at tables 14
and 15 of Annex C to this report.

12.21 We take this opportunity to mention our concern that some cases are reviewed on the basis
of factual summaries, rather than following consideration of admissible evidence. In those
cases, it was not possible for inspectors to determine whether the appropriate charges had
been pursued. These cases are a very small minority, being 84 out of 1831 cases in our
sample (4.6%). We have previously commented on this issue in our report on the
Evaluation of Lay Review and Lay Presentation (Thematic report 2/99). The CPS Board
subsequently reaffirmed that cases should not be allowed to proceed on the basis of
summaries alone.

12.22 We found that there is often a link between poor file quality and compliance with fast-track
procedures. Those procedures should not be adhered to slavishly, if it means that decisions
are taken without proper foundation and that cases are not subjected to the degree of
consideration that they would ordinarily receive.

12.23 Overcharging is far more difficult to detect from a factual summary prepared by the officer
investigating the case than it is from a file containing the admissible evidence and relevant
background information. Defendants not represented by a solicitor may plead guilty without
appreciating that the charge overstates the criminality of their behaviour. Even where a
defendant is represented, it is the duty of the prosecutor to ensure that charges properly
reflect the seriousness of the offending and that an appropriate basis for sentence is
presented to the court.

12.24 We have referred in another context to the importance of prosecutors having full
information as the basis for properly informed decisions. It is essential that the CPS insists
that minimum file standards are always met and require remedial action in those cases
where that is not the case, particularly in cases that are fast-tracked. If the CPS is to
provide a fair and consistent service, it must ensure that its decision-making is well
founded.

12.25 We recommend that CCPs should consult with the police to ensure that prosecutors have
available for the first hearing evidence (and other relevant material) necessary to support
a properly informed decision about whether the case should proceed and for presentation
of the case to court.
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Reviewing Cases

Discontinuance

12.26

12.27

12.28

12.29

12.30

12.31

If, on initial review or at any subsequent stage in proceedings, the prosecutor is no longer
satisfied that there is a realistic prospect of the defendant being convicted of any offence, or
that it is no longer in the public interest to continue, the case should be terminated as soon
as is reasonably practicable — immediately if the defendant is in custody.

Our evidence suggests that cases involving minority ethnic defendants are significantly
more likely to be discontinued than generally. The discontinuance rate for cases in our file
sample was significantly greater than the national average for all types of case (18.5%
compared to 13%).

Whereas the CPS national discontinuance rate reflects all types of case, our sample
excluded cases in which the defendant had been summonsed. That was because there would
be little opportunity to consider the application of judgement and discretion in
straightforward minor road traffic cases. The rate of discontinuance in such cases tends to
be greater than it is for more substantial offences. If, therefore, summonsed cases were
excluded from the national figure it is likely that it would be lower than 13% and the
difference that we have found would be greater.

In almost all cases in our minority ethnic defendant sample that were dropped, we
considered that the CPS decision to discontinue was correct (95.7%) — higher than the
average in assessment of discontinuance decisions in our cycle of Area inspections to date.
The data comparison is set out in more detail at tables 11 to 13 of Annex C to this report.
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